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CERTIFICATE. 



Office of the. Seobbtabt of State 

OF THE State of New York, 

Albany, June 16th, 1881 



.1 



Pursuant to the direction of the act entitled ^^ An act relative to the publi- 
cation of the Laws/' passed April 12, 1843, I hereby certify that the following 
volume of the Laws of this State was printed under my direction. 

JOSEPH B. OABB, 

Secretary of Staie. 

In this volume, every act which received the assent of a majority of all the 
memljers of the Legislature, "three-fifths of all the members of either House'* 
thereof being present, pursuant to section 21 of Article 3 of the Constitution 
of this State, is designated under its title by the words* ** Three-fifths being 
present." [See Laws of 1847, Vol. I, Chap. 263.] 

And ever^ act which received ^' the assent of two-thirds of all the members 
elected to each branch of the Legislature," pursuant to section 9 of Article 1 
of the State Constitution, is designated under its title by the words " By a 
two-third vote." [See Laws of 1842, Chap. 306.] 



CHAP. 604. 

AN ACT JK KELATIOK TO THE PUBLICATIOK OF THE CODE OF CbIHIKAL 

Procedure. 

Passed June H, 1881 ; three-fifths being present. 

The People of the State of New York, represented in Senate and Assembly, 
do enact as follows : 

SEcnoir 1. The act to establish a Code of Criminal Procedure, passed at 
the present session of the Legislature, shall be printed and published in a 
separate volume, as volume two of the Session Laws of eighteen hundred and 
eighty-one, but shall not be printed or published in any other manner at the 
expense of the State, or of any county. 

§ 2. This act shall take effect immediately. 



LIST OF OFFICERS. 



**S 4. ^ere Bball be prefixed to each volume of the Session Laws hereafter published the name^r 
and resideDce of the Governor, Lteutenant-Governor, Senators and Members of Assembly, and pre- 
sldinif officers of both Houses, in office at the time of the passage of the Laws contained in snch 
YoluQies."— Lav» of 1847, chap. 458, sec. 4. 





NAMES AND RESIDENCES 
Op the Govbrnob, LmuTENAJrr-GovBKNOB, Sei^atobs, Mbmbebs op Assembly, and 
Pbesidinq Oppicebs op both Hoxtses op the Legislatube op the State op 
New Yobk, at the time: o:p the tassage op the Laws contained in this 
Volume. 



NAME. 


Office. 


County. 


Residence. 


Alonzo B.. Cornell ......... 


Governor . . ^ . . . 
Lieut. -Governor, 
Senator . . . ^ * . . . 

do ........ 

do ........ 

do ........ 

do ........ 

do 

do 

do ........ 

do 

do 

do 

do .... 

do 

do ........ 

do 

do 

do 

do 

do ........ 

do ........ 

do .....^... 

do 

do 

do 

do ........ 

do ........ 

do ........ 

do 

do 

do 

do 

do 


Albany 

Wyoming 

Qu«ens 

Kings 


Albany. 
Attica. 
Glen Cove. 
Brooklyn . 
Brooklyn. 
Brooklyn. 
New York. 


George G. Hoskins 

John Birdsall « 

William H, Murtha 


Frederick A. Schroeder. . . . 


Kines 


John C. Jacobs 


Kings 


Edward Hogan 


New York 

New York 

New York 

New York 

New York 

New York 

New York 

Westchester. . . 

Orange 

Ulster 

Columbia 

Washington .... 

Albany 

Montgomery . . . 

Warren 

St. Lawrence . . . 

Jefferson 

Oneida 

Herkimer 

Broome 

Onondaga. ..... 

Cayuga 

Steuben 

Y»les 


Jacob Seebacher 


New York 


Ferdinand Eidman 

Robert H. Strahan . . , . . — 
Francis M*. Bixbv 


New York. 
New York. 
New York 


William W. Astor 


New York 


George H. Forster 

William H. Robertson 

Edward M. Madden 

Charles H. Fowler 

Stephen H. Wendover. .... 
Isaac V. Baker. Jr ! . , 


New York. 

Katonah. 

Middletown. 

Kingston. 

Stuyvesant. 

Comstocks. 


Waters W. Braman 

Webster Wagner 


West Troy. 
Palatine Bridge. 
Glens Falls. 
Hermon. 
Watertown. 


William W. Rockwell 

Dolphus 8. Lynde 

Bradley Winslow 


James Stevens 


Rome. 


Albert M. Mills 


Little Falls. 


Edwin G. Halbert 


Binghamton. 
Syracuse. 
Auburn. 
Bath. 


Dennis McCarthy 


William B. Woodin 

Ira Davenport 


George P. Lord 


Dundee. 


Edmund L. Pitts 


Orleans 

Wyoming 

Erie 


Medina. 


James H. Loomis 


Attica 


Benjamin H. Williams 


Buffalo. 


LiHren B. Sessions 


Chautauqua 

Albany 


Panama. 


Hiner Qullup 


Westerlo. 



< 
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LIST OF OFFICERS. 



NAMB. 


Office. 


Ck>uDt7. 


Residence. 


Andrew S. Draper 

Aaron B. Pratt , 


Assemblyman . . 

do 

do 

do , 

do 

do 

do 

do 

do 

do 

do .. 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 
^ do 

do 

do 

do ' .. 

do 

do 

do 

do 

do 

do 

do 


Albany 

Albany 

Albany 

Allegany 

Broome ? 

Cattaraugus .... 

Cattaraugus 

Cayuga 

Cayuga 

Chautauqua 

Chautauqua 

Chemung 

Chenango 

Clinton 

Columbia 

Cortland 

Delaware 

Dutchess 

Dutchess 

Erie 


Albany. 
Albany. 
Cohoes. 


George Campbell 


Samuel H. Morgan 

L. Coe Young 


Cuba. 

Binghamton. 

Olean. 

Gowanda. 

Sterling. 

Moravia. 

Sherman. 


Samuel H. Bradley 

Joseph M. Congdon 

Thomas Hunter 


Hector H. Tuthill 

Albert B. Sheldon 


Milton M. Fenner 


Fredonia. 


Henry C. Hoffman 

Solomon K. Bemiss 

Shepard P. Bowen 

John E. Gillette 

Alburtis A. Carley 

William Lewis 


Horseheads. 

Pitcher. 

Pittsburgh. 

Hudson. 

Marathon. 

Hamden. 


Isaac S. Carpenter 


Shekomeko. 


James E. Dutcher. 

Jeremiah Higgins 

Frank Sipp 


Poughkeepsie. 
Buffalo. 


Erie •. . . 


Buffalo ^ 


Artliur W. Hickman 


Erie 


Buffalo. 


George Bingham 


Erie 


Lancaster. 


Harvey J. Hurd 


Erie 


Elma. 


James W. Sheehy 


Essex 


Port Henry. 
Malone. 
Malone. 
Johnstown 


* William D. Brennan 

t Samuel A. Beman 

David A. Wells 


Franklin 

Franklin 

Fulton 

Genesee 

Greene 

Herkimer 

Jefferson 

Jefferson 

Kings , 


Joseph W. Holmes 

Orlando L. Newton 

William D. Gorsline 

Charles R. Skinner 

Henry Binninger 


Wlieatville. 
Westkiir. 
Miller's Mills. 
Watertown. 
Dexter. 


John Shanley 


Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Gravesend. 

Copenhagen. 

Geneseo 


John McTernan 


Kings 

Kings 


Lawrence J. Tormey 


John M. Clancy 


Kincrs . 


Thomas J. Sheridan 


Kings 


Patrick J. TuUy 


Kings 

Kings 


John Reitz 


Moses Engle 


Kiners 


Charles H. Russell , 


Kings .... i ... . 


Richard J. Newman 


Kings 


William H. Waring 

Jaques J. Stillwell 

Charles A. Chickering 

Kidder M. Scott 


Kings 


Kings 

Lewis 


Livingston 

Madison 

Monroe 

Monroe 

Monroe 

Montgomery . . . 

New York 

New York 

New York 

New York 

New York ..... 


David A. Jackson 


Oneida. 


George L. G. Seely 

John Cowles 

Frederick P. Root 

Cornelius Van Buren 

Michael C. Murphy 

Constantine Donaho 

Thomas Smith, Jr 


Fairport. 
Rochester. 
Brockport. 
Amsterdam. 
New York. 
New York. 
New York. 


John Henry McCarthy 

Thomas Bogan 


New York. 
New York. 



♦ Died March 7, 1881. 



f Elected April 6, 1881, vice William D. Brennnn, deceased. 
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NAMB. 


Office. 


County. 


Residence. 


Matthew Patten 


Assemblyman .. 
do 
do 
' do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 


New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York ..... 

New York 

New York 

New York 

New York 

New York 

Niagara 

Niagara 

Oneida 

Oneida 

Oneida 

Onondaga 

Onondaga 

Onondaga 

Ontario 

Orange 

Orange 

Orleans 

Oswego 

Oswego 

Otsego 

Otsego 

Putnam 

Queens 

Queens 

Rensselaer 

Rensselaer 

Rensselaer 

Richmond 

Rockland 

St. Lawrence. . . 
St. Lawrence. . . 
St. Lawrence... 

Saratoga 

Saratoga 

Schenectady ... 

Schoharie 

Schuyler 

Seneca 

Steuben ....... 

Steuben 

Suffolk 

Sullivan 

Tioga 


New York. 


IsaacLHayes. .•.. 

.Tohn E Brodskv 


New York. 
New York. 


John W. Brownmg 

Charles B. Brehm 


New York. 
New York. 


Robert R. Hamilton 

Louis Cohen. 

Arthur D. Williams 

John Murphy 


New York. 
New York. 
New York. 
New York. 


Michael J. Dougherty. 

Francis B. Spinola 

James Fanning 


New York. 
New York. 
New York. 


Joseph P. McDonough 

William B. Finley 

Frederick Thilemann, Jr. . . 

William J. Trimble 

Williams. Andrews 

Charles W. Dayton 

William W. Niles 


New York. 
New York. 
New York. . 
New York. 
New York. 
New York. 
New York. 


EUjah Adams Holt 

James-Low •••••• 


Lockport. 
Suspension Bridge. 
New Hartford. 


James Armstrong 


David G. Evans 


Rome. 


Thomas D. Roberts 

Thomas G. Alvord 

Albert Howland 


Floyd. 

Syracuse. 

Jordan. 


Henrv L. Dufiniid ......... 


Syracuse. 
Canandaigua. 
Newburgh. 
Westtown. 


John Raines •••.••. 


Joseph M. Dickey 


William H. Clark 


Marcus H. Phillips 

Patrick W. Cullinan 

William H. Steele 


Hulberton. 
Oswego. 
Willi amstown. 


J. Stanley Browne 

David Russell 


Schenevus. 
Fly Creek. 
Brewsters. 
Locust Valley. 
Jamaica . 


Samuel H. Everett .... 

Townsend D. Cock 

George E. Bulmer 


Charles E. Patterson 

Richard A. Derrick 

Bands C . Strait 


Troy. 

Centre Brunswick. 

Greenbush. 


Erastus Brooks 


West New Brighton, 
Haverstraw. 


John Clearv 


Daniel Peck 


Gouvemeur. 


Worth Chamberlain 

Ebenezer S. Crapser 

Benjamin F. Baker 

Delcour S. Potter 


Canton. 

Stockholm Depot 
Ballston Spa. 
Schuylerville. 


George Lasher 


Mariaville. 


John J. Dominic 


Gallupville. 
Tyrone. 


Lewis Beach 


Samuel R. Welles 

Charles S. Longwell 

Russell M. Tuttle 


Waterloo. 

Bath. 

Homellsville. 


Everett A. Carpenter 

Edward H. Pinney 

ildward G. Nowlan 


Sag Harbor. 
Jeffersonville, 
Newark Valley, 


Truman Boardman 

George H. Sharpe 


Tompkins 

Ulster 


Trumansburg. 
Kingston. 
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LIST OF OFFIOEfiS. 



NAME. 


Office. 


Coimtjc 


BisKtmoo. 


Marins Torek 


AateaMfman ,,' 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 


Ulster 

Ulater 


Bondont. 


Thomas E. Benedict. 


EUenvJUJe. 


Benjamin C. Butter 

Hiram Sisson 


Warren * 

Washington . .. 
Washington ..« 

Wayne .., 

Wayne 

Westchestier...^ 

Westchesl^ 

Westchester ..,, 

Wjoming 

Yates ^ 


Luzema. 

^agleBndge. 

Haztford. 

aodsML 

Macedoou 

Yonkera. 

Rye. 

P«ekfikflL 


James E. Ooodman . . , 

Rowland Robinson 

Addison W. Oates . . , 

William F. Molter 

William H. Catlin 

James W.' Husted 


George M. Palmer 


Pike. 


AsaP.Piah 


Dund^a* 







PRESIDING OFPIOEBS AND 0LBBK8. 



NAMB. 


Offl€e. 


C3ount7. 


Tlmlclfiaoo- 


George G. Hoskinjj 

Georere H. Sharoe 


President of the 
Senate 

Bpeaker of the 
Assembly 

Clei'k of the Sen- 
ate 


Wyoming 

Ulster 


Attiea. 




Kingston. 
Herkimer. 


Jolin W, Vrooman 


Herkimer 

Otsego ........ 


Edward M. Johnson 


Clerk of the As- 
sembly 


Oneonta. 
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CRIMmAL PROCEDUEE 



STATE OF NEW YORK- 



AN ACT 
TO ESTABLISH A CODE OF CRIMINAL PROCEDTTRB. 



Tt^e People of tlie State of New Yor\ represented in Sen- 
ate and A'saenibly^ do enact asfollo^os: 

PRELIMINARY PROVISIONS. 

Sbction 1. Title of the Code. 

2. Divisions of the Code. 

3. No person punishable but on legal conviction. 

4. Crimes, how prosecuted. 

5. Criminal action defined. 

6. Parties to a criminal action. 

7. The party prosecuted known as defendant. 

8. Rights of defendant in a criminal action. 

9. Second prosecution for the same crime prohibited. 

10. No person to be a witness against himself in a criminal action or 
to be unnecessarily restrained. 

Sbction 1. This act shall be known as the Code of Crira- Titieof 
inal Procedure of the State of New York. *'^"^^^" 



2 , CODE OF CRIMINAL PROCEDURE 

rMvisioiM 8 2. This Code is divided into six parts. The first related 

of the <5 ^ ...... 

^^®' to the courts having original jurisdiction in criminal actions ; 

The second relates to the prevention oi crime ; 

The third relates to the jjjdicial proceedings for the re? 
moval of public officers by. impeachment or otherwise ; 

The fourth relates to the proceedings in criminal actions 
prosecuted by indit5j:men^^ ; 

The fifth relate^ to proceedings in special sessions and 
police courts ; 

. The. «ixth relates to special proceedings of a criminal 
nature: ;/ " 

No perfioi >. \§ 3. No pcrsou can be punished for a crime except upoi 
EiiTbui^ iegal conviction in a court having jurisdiction thereof. 

viction. 

Crimes, § 4. A crfmc must be prosecuted by indictment, except 

cuted. i^ Where proceedings are had for the removal of a civi 

officer of the state on impeachment by the assembly foi 

wilful or corrupt misconduct in office ; 

2. Where proceedings are had for the removal of justice* 
of the peace, police justices and justices of justices' courtj 
and their clerks ; 

3. A crime arising in the militia when in actual service 
and in the land and naval forces in time of war, or whicl 
this state. may keep with the consent of congress in time 
peace ; 

4. Such crimes as are hereinafter or in special statute 
specified as cognizable by courts of special sessions am 
police courts. 

Criminal § 5. The procecdiug, by which a party charged with 
defined, crimc is accuscd and brought to trial and punishment, ii 
known as a criminal action. 

Parties to § 6. A Criminal action is prosecuted in the name of th 

2ai!>n!°** people of the State of New York, as plaintiffs, againa 

the party charged with crime. 

teTknown § ^' '^^ P^^*y prosecuted in a criminal action is desi^ 
as defend- j^^tcd in this Code as the defendant. 



. OF THE STATE OF NEW YORK. 3 

§ 8. In a criminal action the defendant is entitled • defendant 

1. To a speedy and public trial ; criminal 

2. To be allowed counsel as in civil actions, or he may 
appear and defend in person and with counsel; and, 

3. To produce witnesses in his behalf, and to be con* 
fronted with the witnesses against him in the presence of 
I the court, except that where the charge has been prelimi- 
^narily examined before a magistrate, and the testimony 
I reduced by him to the form of a deposition in the presence 
I of the defendant, who has, either in person or by counsel, 
I cross-examined, or had an opportunity to cross-examine, 

J the witness, or, where the testimony of a witness on the 
[part of the people, who is unable to give security for his 
I appearance, has been taken conditionally according to sec- 
jtions 219 and 220, the deposition of the witness may be 
I read upon its being satisfactorily shown to the court that 
I he is dead, or insane, or cannot with due diligence be found 
I in the state. 

I § 9. No perSon can be subjected to a second prosecution second 
if or a crime for which he has once been prosecuted, and ^Jj^j^gf^n^ 
jduly convicted or acquitted, hilTtlf.'*'^ 

\ § 10. No person can be compelled in a criminal action to Jjj*be®a*^'' 
be a witness against himself, nor can a person charged ^Ifnst 
'with crime be subiected, before conviction, to any more a Sfminai 

•ii • i»T-T . 1 action or 

restraint than is necessary for his detention to answer the J^^^^g!^"" 
charge. Si 



CODE OF CBIMINAL PBOCEDUliJil 



PART I. 



OF THE COTJBTS HAVING ORIGINAL JURISDICTION IN CBIMIN. 

ACTIONS. 

Title I. Of the courts of original criminal jurisd] 

TION IN GENERAL. 
IL Of THE COURT FOR THE TRIAL OF IMPEACHMENTS. 

III. Of THE COURTS OF'OYER AND TERMINER. 

IV. Of the city courts. 
V. Of the courts of sessions. 

VL Of the courts of special sessions and po: 
courts. 



TITLE I. 

OF THE COURTS OF ORIGINAL CRIMINAL JUBI8DI0TION IN Qt 

ERAL. 

Section 11. Of the courts of original crinunal jurisdiction. 

Of the § 11- ^^^ following ai'e the courts of justice in thi^ sti 

Sri^nal' having original jurisdiction of criminal actions : 
jurisdic- 1. The court for the trial of impeachments ; 

2. The courts of oyer and terminer ; 

3. The city courts of Brooklyn, Buffalo, Utica, Oswe 
and Hudson ; 

4. The courts of sessions, in counties other than !N< 
York; 

5. The court of general sessions in the city and coui 
of New York ; 

6. The courts of special sessions ; 

7. The police courts. 

(^ 

The courts of special sessions and police courts ; 

deemed inferior courts not of record, within the section 



tion 



OF THE STATE OF NEW YORK. 

the Constitution which provides for the removal of Justices 
)f the peace and judges, or justices of inferior courts* aot 
)f record, and their clerks, by such county, city or state 
courts as are designated by law ; but for no other pui'pose. 



TITLE II. 

OF THE COURT FOR THE TRIAL OP IMPEACHMENTS. 

Sbction 12. Its jurisdiction. 

13. Members of the court. 

14. Presiding judge. 

15. Clerks and officers. 
\ 16. Seal of the court. 

17. Time of holding the court. 

18. Oath to members of the court. 

19. Adjournments, &c. 

, 20. Compensation of moiiibers and officers of the court. « 

; § 12. The court for the trial of impeachments has power J^t"'*»- 
^ try impeachments, when presented by the assembly, of 
Prll civil officers of the state, except justices of the peace, 
justices of justices' courts, police justices, and their clerks, 
for willful and cori'upt misconduct in office. 

f § 1 3. The court is composed of the president of the sen- Members 
ite, the senators, or a majority of them, and the judges of court, 
the court of appeals, or a majority of them, but on the 
Irial of an impeachment against the governor, the lieuten- 
bt-govemor cannot act as a member of the court. 

I § 14. The president of the senate, or in case of his im- presiding 
peachment, death or absence, the chief judge of the court 
tf appeals, or in the absence of both, such other member as 
ihe court may elect, is the presiding judge of the court. 

S 15. The clerk and officers of. the senate are the clerk cierks and 

^ nffinora 



officers. 



ind officers of the court for the trial of impeachments. 

' -J 

i § 16. The seal of the court for the trial of impeachments seaiof the 
low deposited and recorded in the office of the secretary of ^ 

I 
I 



6 CODE OF CRIMINAL PROCEDURE 

state shall continue to be the seal of this court and must 
be kept in the custody of the clerk of the senate. 

himin' ^ ^^* Ilpon the deliveiy of an impeachment from the 
the court, assembly to the senate the president of the senate must 
cause the court to be summoned to meet at the capitol in 
the city of Albany, on a day not less than thirty nor more 
than sixty days from the day of the delivery of the articles 
of impeachment. 

Oath to § 18. At the time and place appointed, and before the 
of^the® court proceeds to act upon the impeachment, the clerk must 



court. 



administer to the presiding judge, and the presiding judge 
to each of the members of the court then present, an oath or 
affirmation tinily and impartially to try and determine the 
impeachment ; and no member of the court can act or vote 
upon the impeachment, or any question arising thereon, 
without having taken this oath or affirmation. 

Adjourn- §19. The court may adjourn from time to time and 

raeuts, &c. j^^j^ j^g sessions at such places as it may determine, but 

no more than two sessions of the court can be held during 

the recess of the legislature in any one year. 

compen- § 20. The writ and process of the court must be signed 
membere by the clcrk and tested in the name of the president of thd 
ceraof the senate. The president of the senate and each senator ares 
entitled to receive for their services and expenses while 
actually attending the court the same rate of compensation 
as an associate judge of the court of appeals is entitled by 
law to receive for his services and expenses as such judge 
for the same time. The other officers of the court, except- 
ing the judges of the court of appeals, are. entitled to the 
same compensation for their attendance thereon, and for 
traveling to and from the place where it. is held, as is 
allowed them for attending a meeting of the senate, but na 
such compensation shall be received for attending the court! 
during a session of the legislature. 



OP THE STATE OP NEW YORK. 1 

[ TITLE III. 

OF THE COURTS OB^ OYER AND TERMINER. 

,Spction 21. Court of oy^r and terminer in each county. 
23. Its jurisdiction, 
23. By wtom held. 
24 Writ or process. 
25. Clerk. 

§ 21. There is in each of the counties of this state, except court of 
that for this purpose Fulton and Hamilton are deemed one fJ'SJch®' 
county, a court of oyer and terminer, with the jurisdiction county, 
conferred by the next section and no other, but nothing 
contained in this section affects its jurisdiction in actions 
or proceedings now pending therein. 

§ 22. The court of oyer and terminer has jurisdiction : i^^^Jf* 

1. To inquire by the intervention of a grand jury of all 
crimes comniitted or triable in the county ; 

2. To try and determine all such crimes and to try all 
persons indicted for the same ; 

. 3. To deliver the jails, of the county, or city and county, 
raccording to law, of all prisoners therein ; 

4. To try any indictment found in the court of sessions 
of the county, or the court of general sessions of the city 
and county of New York, which has been sent by order of 
the court of sessions or general sessions to and received by 
the court of oyer and terminer, or which has been removed 
from any court into the court of oyer and terminer, if, in 
the opinion of that court, it is proper to be tried therein; 

5. To exercise the same jurisdiction as a court of sessions 
in a cause or proceeding transferred according to sections 40 
and 41 of this Code ; 

6. By an order, entered in its minutes, to send any indict- 
ment found therein for a crime triable at the court of ses- 
fiions of the county, or the court of general sessions of the 
city and county of New York, to such court ; 

7. To grant new trials in all cases tried therein ; 



By whom 
held. 



Writer 
process. 



Clerk. 
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8. To let to bail any person committed, before indict- 
ment found, upon any criminal charge whatever ; 

9. To exercise the powers conferred upon it by other 
provisions of this Code, and by special statutes. 

§ 23. A court of oyer and terminer is composed of the 
following officers : 

1. In a county, other than the city and county of 
New York, of a justice of the supreme court, who must 
preside with any two of the following officers : the county 
judge and* thje justices of the sessions of the county. If 
the justices of sessions, or either of them, fail to attend at 
the commencement of or during the term, or his office at 
such time is or becomes vacant, the presiding judge, by an 
order entered in the minutes of the court, may designate 
any justice of the peace of the county to serve as justice 
of sessions during the term, or, if the order is made by 
reason of non-attendance, until the absentee attends, but 
only during the term at which it is made is the order in 
force; • ^ - . 

2. In the city and county of New York, a court of 
oyer and terminer may be held by a justice of the supreme 
court, without an associate. 

§ 24. A writ or process issued out of the court of oyer 
and terminer must be tested in the name of a justice of 
the supreme court of the district, and may be directed by 
the court into any county of the state, as occasion requires. 

§ 25. Except the clerk of the county of New York, the 
cleric of each county is, by virtue of his office, the clerk of 
the court of oyer and terminer held therein. 



■k 
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TITLE IV. 



I - 

i OF THE CITY COURTS. 



Chapteb I. The city court of Brooklyn. 

II. The superior court of Buffalo. 

III. The other city courts. 

IV. General provisions relating to dty oourta. 



CHAPTER 1. 

THE CITY COURT OF BROOKLYN. 

Sbction 26. Jurisdiction. 

27! By whom held. 

§ 26. The city court of Brooklyn has criminal jurisdic- JuriBdio- 
tion : 

1. To the same extent and in the same manner, and with 
the same power as a court of oyer and terminer in the 
county of Kings in the indictment and trial of all offenses 

. committed in the city of Brooklyn, whenever a bill of in- 
dictment for any such offense has been transmitted to the 
court by the court of sessions or court of oyer and termi- 
ner of the county of Kings ; 

2. To remand any such indictment to the court of ses- 
sions or court of oyer and terminer of the county of Kings ; 

3. To prosecute a forfeited recognizance taken . by the 
court of sessions or court of oyer and terminer of Kings 
county and binding the party or parties and witnesses to 
such indictment to appear in the city of Brooklvn. 

§ 27. Any one of the judges of the city court of Brook- By whom 
lyn may hold a court of criminal jurisdiction. 
2 
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CHAPTER 11. 

•the superior court oi BUFFALO. 

Section 28. Jurisdiction. 

29. By whom held. 

30. Terms. 



J urisdic- 

llOD. 



§ 28. The superior court of "Buffalo has criminal jurisdio 
tion: 

1. To inquire by a grand jury of all crimes committed 
in the city of Buffalo ; . 

2. To try and determine all indictments found therein, or 
sent thereto by another court for a crime committed in that 
city; 

3. To send any indictment pending therein undetermined 
to the court of oyer and terminer or to the court of ses- 
sions of the county of Erie to bfe determined according to 
law; 

4. At a general term thereof exclusively to review upon 
motion on the indictment, with or without a bill of excep- 
tions, its decisions and judgments, and grant new trials. 

§ 29. The court for the trial of indictments and the 
transaction of criminal business other than specified in sub- 
division 4 of the last section, may be held by any one of 
the justices thereof. 

Terms. § 30. Thcrc must be at least four terms of the court for 

the trial of indictments and the transaction of criminal 
business held in each year to be appointed as prescribed in 
section 280 of the Code of Civil Procedure. 



By whom 
held. 
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CHAPTEE IIL 

THE OTHER CITY OOUBTS. 

Section 31. Other city courts. 
82. By whom held. 

§ 31. The other city courts, having original criminal other cit^ 
Jurisdiction, are the recorder's court of Utica, the record* 
er's court of Oswego, and the mayor's court of Hudson. 
Their jurisdiction in criminal matters is defined by special 
statutes, and continues as thus defined. 

8 32. These courts for the exercise of their criminal iuris- By whom 

. . . held. 

diction must be held by the following officers : 

1. The city courts of Utica and Oswego by the recpraers 
of those cities respectively ; 

2. The mayor's court of Hudson, by the mayor of that 
city. 



CHAPTER IV. 

GENERAL PROVISIONS RELATING TO CITY COURTS. 

Section 33. Indictments for offenses punishable with death to be sent to oyer 
and terminer. 

34. Indictments for crime not punishable by death. 

35. Same. 

30. Court continued beyond terms. 

§ 83, When an indictment is found at a city court for a ^^^^j^^ 
crime punishable with death, the court may send it to the puS?s^h^bie 

. /» 1 i • i» j^i i with death 

next court ot oyer and terminer oi the county. to be sent 

*' *' to oyer and 

terminer. 



§ 34. A city court may also send an indictment found i?e^n*^^,or 
therein and remaining undetermined for a crime not pun- pSSIhaWe 
ishable with death to the next court of oyer and terminer 
of the same county, to be determined according to law. 



\ 
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But that court, if, in its opinion, the same is not proper to 
be tried therein, may remit it back to the court by which 
it was sent, which must proceed thereon as if it had re- 
mained there. 

Same. § 35. When an indictment is found at a court of oyer 

' and terminer, or of sessions, in a county embracing any of 
the cities in which a city court having original criminal 
jurisdiction is established, for an offense committed in that 
* city, the court in which it was found may send it to the 
next city court in which it is triable, which must proceed 
to try and determine the indictment as if it had been found 
therein. 

Snul^''tSl § 36. If the trial of a cause be commenced before the 

l?^8. expiration of the term of a city court the court may be 

continued beyond the term, to the completion of the trial 

and the rendering of judgment on the verdict. 



TITLE V. 

OF THE COURTS OF SESSIONS. 

Chapter I. The courts of sessions in general. 

II. The courts of sessions in counties other than New 

York. 
III. The court of general sessions of the city and 
county of New York. 



CHAPTER I. 

THE COURTS OF SESSIONS IN GENERAL. 



Section 37. General provisions. 

38. The courts of sessions. 

General § 37. There is in each of the counties of this state a 

pioTteiong. ^^^^^ denominated the court of sessions, with the jurisdic- 
tion conferred by the next two chapters and no other, but 
nothing contained in this section affects its jurisdiction in 
actions or proceedings now pending therein. 
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§38. The courts of sessions are ^ Thecourta 

1. The courts of sessions in counties other than New 
York; 

2. The court of general sessions in the city and county 
' of New York. 



CHAPTER 11. ' 

COURTS OP SESSIONS IK COUNTIES OTHER THAN NEW YORK. 

Section 39. Jurisdiction. 

40. Indictments to be sent to oyer ana terminer. 

41. Other indictments may be sent to oyer and terminer. 

42. By wbom held. 

43. Justice disqualified. 

44. Same. 

45. When and where held ; jurors. 

46. Jurors, how drawn. 

47. Clerk. 

48. Writ or process. 

49. Compensation of justice. 



§ 39. The courts of sessions embraced m this chapter jurisdic 
have jurisdiction : 

1. To inquire by the intervention of a grand jury of all 
crimes committed or triable in the county ; 

2. To try and determine indictments found therein or 
sent thereto by the court of oyer and terminer of the county 
or by a city court in the county for crimes not punishable 
with death ; 

3. To hear and determine appeals from orders of justices 
of the peace under the prbvisions of law respecting the . 
support of bastards ; 

4. To examine into the circumstances of persons commit- 
ted to prison as parents of bastards, and to discharge them 
in the cases provided by law ; 

5. To try and determine complaints under the provisions 
of law respecting masters, apprentices and servants ; 

6. To review the convictions of disorderly persons actu- 
ally imprisoned, and to execute the powers conferred and 
duties imposed by law in relation to those persons ; 
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7. To continue or discharge recognizances, undertakings 
and bonds of persons bound to keep the peace or to be of 
good behavior, and to inquire into and determine the 
complaints on which they were founded ; 

8. To compel relatives of poor persons and committees of 
the estates of lunatics to support such persons and lunatics 
in the cases and manner prescribed by law ; 

9. To exercise the powers conferred by law in relation 
to the estates of persons absconding and leaving their fam- 
ilies chargeable to the public; 

10. To let to bail persons indicted therein for any crime 
triable therein, as provided by law ; 

11. To let to bail persons committed to prison of the 
county before indictment for any oilense triable in the 
court ; 

12. To discharge persons who have remained in prison 
without indictment or trial in the cases prescribed by law; 

13. To revoke licenses in the cases and mode prescribed 
by law ; 

14. To grant new trials in all cases tried therein ; 

15. To execute such other powers and duties as may be 
conferred by statute, or are now defined by special statute 
relating thereto. 

lAdict- S 40. A court of sessions must send every indictment 

ments to <^ ^ ^ ^ •/ 

o?er®Md^ there found for a crime not triable therein to the court of 
terminer. ^^^^^ ^^^ terminer of the county, or to a city court having 
jurisdiction to try and determine the same. 

other In- § ^1- ^ court of scssious may send an indictment pending 

nlSy°bl''*^ therein to the court of oyer -and terminer of the same 

oyer and county, to bc determined according to law, and if such 

indictment is remitted back without trial by the court of 

oyer and terminer, the court of sessions may proceed 

thereon. 



Bv whom 
held. 



§ 42. A court of sessions must be held by the county 
judge, with two justices of sessions to be designated accord- 
ing to statute. If the justices of sessions, or either of them, 
fail to attend the commencement of, or during the term, or if 
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his office at such time is or becomes vacant, the county judge, 
by an order entered in the minutes, may designate any jus- 
tice of the peace of the county to serve as justice of ses- 
sions during the term, or if the order is made by reason of 
non-attendance, until the absentee attends. 

§43. Whenever a justice of sessions is disqualified to Justieedis 
•' . , , ^ qualified. 

act in any cause or proceeding pending in a court of ses- 
sions, the county judge must designate some other justice 
of the peace of the county, to act as member of the court 
during the trial or determination of such cause or pro- 
ceeding. 

§ 44. If the county judge is, for any cause, incapable of same, 
acting in any criminal action or proceeding pending in the 
court of sessions, the court must transfer the same to the 
court of oyer and terminer of the county, or to a city court 
having jurisdiction of such an action 6r proceeding. 



§ 45. A court of sessions must be held at such times as when and 
the county judge of the county, by order, designates, and heid7 
at the place where the county courts are held for the trial 
of issues of fact by a jury. Such order must designate 
the terms at which a grand or petit jury, or both, or neither, 
is required to attend ; and neither a grand jury nor a petit 
jury is required to be drawn, or summoned to attend a term 
thus designated to be held without a jury. The order must 
be published in a newspaper printed in the county, for four 
successive weeks previous to the time of holding the first 
term under such order. 



§ 46. If a county judge fail to 'designate the term jurors, 
at which a grand or petit juiy is required to attend, d?;^ii 
the grand and petit jurors must be drawn and summoned 
for each term mentioned in the order mentioned in the last 
section. 

§ 47. Except in the city and county of New York, the cierk. 
clerk of the county is the clerk of the court of sessions 
thereof. 
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Writ or § 48. Every writ or process issued out of a court of ses- 
sions may be tested on any day of the term in which the 
court is sitting, and be made retui'nable on any other day of 
the same term, or at the next term. 

Mtk>n*Sf § ^^- ^ justice of sessions is entitled to receive three 
justice, dollars for each day's attendance at a court of sessions or 
court of oyer and terminer, and to five cents a mile for trav- 
eling expenses in coming to and returning from the court. 



CHAPTER m. 



THE COURT OF GENERAL SESSIONS IN THE OIXY AND COUNTY OF 

NEW YORK. 

Section 50. This court continued ; proceedings now pending. 
61. Its jurisdiction. 

53. Division of court. 
68. Parts, by whom held. 

54. When held and its duration. 

55. Accommodation for court and officers. 

This court § 50. The court known as the court of general sessions^ 
procled?"^* in and for the city and county of New York is continued, 
pending with the jurisdiction conferred by the next two sections 
and no other. But nothing contained in this section af- 
fects its jurisdiction of actions and proceedings now pend- 
ing therein. 
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§ 51. The court of general sessions of the city and county itsjuria- 
of New York has jurisdiction : 

1. To* try, determine and punish, according to law, all 
crimes, including crimes punishable with death or impris- 
onment in the state prison for life ; 

2. To exercise, in cases arising in the city and county of 
New^ York, the same powers as are conferred by statute 
upon courts of sessions in other counties ; 

3. To try and determine any indictment found in the 
court of oyer and terminer of the city and county of New 
York, M'^hich has . been sen,t by order of the court of oyer 
and terminer to and received by the court of general ses- 
sions ; and, 

4. To exercise such powers as are now defined by special 
: statute relating thereto. 

§ 52. The court of general sessions of the city and county Division 
I of New York is divided into three parts. 

§ 53. Any one of the three parts of the court of general ^?,o^^^' 
sessions of the city and county of New York may be held ^^^^' 
by the recorder of the city of New York, or the city judge, 
\ or the judge of the court of general sessions. A judge of 
: the court of common pleas for the city and county of New 

York may also hold it. 

i 

§ 54. Each part of the court of general sessions in and when 
I for the city and county of New York, may be held each [^^n^"**^' 
I month, commencing on the first Monday and continuing so 
I long as, in the opinion of the judge sitting and of the dis- 
trict attorney, the public interest requires, but one part 
only is required to be held during the months of July and 
August, and two parts only during the rest of the year. 

§ 55. The court has the same power to direct suitable ^^tion ™^ 
provisions to be made for its accommodation as is now pos- ind^om-' 
sessed by the supreme court. The recorder, city judge, and ^^"' 
judge of the court of general sessions, must appoint a clerk, 
and not more than four deputy clerks, two interpreters, 
3 
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and' two stenographei-s. The clerk and deputy clerks so 
appointed must act also as clerks and deputy clerks of th« 
court of oyer and teiminer in the city and county of New 
York. 



TITLE VI. 

OF THE COURTS OF SPECIAL SESSIONS AXD POLICE COURTS. 

CHAPTEii I. T]ie special sessions except in tbe cities of Nev 

York and Albany. 

II. The special sessions in the city and county ol 

New York. 
IIL Th^ special sessions of the city of Albany. 
IV. The police courts. 

CHAPTER L 

THE SPECIAL SESSIONS EXCEPT IN THE CITIES OF NEW YORK AXI^ 

ALBANY. 

Section 56. Jurisdiction of courts. 

57. Exclusive jurisdiction. 

58. Limitation. 

69. Trial and punishment of certain crimes. 
CO. Special sessions in Brooklyn. 

61. Id. ; in Oswego. 

62. By whom Leld . 

63. Recorder of a city to hold court. 

Jurtsdic- 8 56. The courts of special sessions, except in the* citvand 

tion of p -^-j- — - 111 • /I A 

courts. county or JNew York, and the city of Albany, have power, 
subject to the j)rovisions hereinafter contained, to hear and 
determine charges for any of the following crimes commit 
ted within their respective counties : 

1. Petit larceny, charged as a first oifense ; 

2. Assault, not charged to have been committed riotously 
or upon any public officer in the execution of his duties ; 

3. Poisoning, killing, maiming, wounding or cruelly 
beating animals ; 

4. Eacing animals within one mile of the place wlier^ 
any eouit is held ; 
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5. Willful trespass, or for severing any produce or arti- 
cle from the freehold, not amounting to grand larceny ; 

6. Selling poisonous substances not labeled as required 
by law ; 

7. Maliciously removing, harboring, defacing, or cutting 
down monuments or marked trees ; 

8. Maliciously breaking, destroying or removing mile 
Btones, mile boards or guide boards, or altering or defac- 
ing any inscription thereon ; 

9. Willfully or maliciously destroying any public or toll 
bridge, or turnpike gate ; 

10. Intoxication of *a pereon engaged in running any 
locomotive engine upon any railroad, or while acting as a 
conductor of a car, or train of cars, on any such railroad ; , 

11. Setting up or drawing unauthorized lotteries, and for 
printing and publishing an account of any such illegal lot- 
tery, game or device ; and for selling and procuring lottery 
tickets to be sold, and for offering for sale or distribution 
any property depending upon any lottery, and for selling 
any chances in any lottery, contrary to the provisions of 

law; 

12. Unlawfully running, trotting or pacing horses, or 
any other animals ; 

13. Offenses against the laws relating to excise and the 
regulation of taverns, inns and hotels ; 

14. Voting more than once at the same election, or pro- 
curing illegal votes ; 

15. Making or vending any slung-shot or any similar 
weapon ; 

16. Unlawfully disclosing the finding of an indictment; 

17. Unlawfully bringing to or carrying letters from any 
state prison ; 

18. Unlawfully, willfully or maliciously destroying or 
injuring any mill-dam or embankment necessary for the 
rapport of such dam ; 

19. Unlawfully, intentionally or willfully injuring any 
telegraph wire, post, pier, abutment, materials or property 
belonging to any line of telegraph ; 
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20. Unlawfully, knowingly and willfully counterfeiting 
any representation, likeness, similitude or copy of the prij 
vate stamp, wrapper or label of any mechanic or manufao 
turer; 

21. Malicious trespass on lands, trees or timber, or injur* 
ing any fruit or ornamental or shade tree ; 

22. Maliciously or willfully breaking or lowering any 
canal walls, or wantonly opening any lock gate, or destroyt 
ing any bridge, or otherwise unlawfully injuring such canal 
or bridge ; i 

23. Unlawfully counterfeiting or defacing marks on 
packages ; 

24. Unlawfully and negligently setting fire to wood or 
fallow land, or allowing the same to extend to lands of 
others, or unlawfully refusing to extinguish any fire ; , 

25. Unlawfully cutting out, altering or defacing any 
mark on any logs, timber, wood or plank, floating in any 
of the waters of this state, or lying on the banks or shores 
of any such waters, or at any saw-mills, or on any island 
where the same may have drifted ; 

26. Unlawfully frequenting or attending a steamboat 
landing, railroad depot, church, banking institution, bro* 
ker's office, place of public amusement, auction room, stor^ 
auction sale at private residence, passenger car, hotel, res^ 
taurant, or at any other gathering of people ; 

27. Unlawfully taking and carrying away the oysters of 
another, lawfully planted upon the bed of a river, bay; 
sound, or other waters within the jurisdiction of this state; 

28. Removing property out of the county, with intent 
to prevent the same from being levied upon by execution, 
or secreting, assigning, conveying, or otherwise disposing 
of property, with intent to defraud any creditor, or to pre^ 
vent the property being made liable for the payment of 
debts ; or for receiving property with such intent ; 

29. Unlawfully selling or giving to any Indian any spi^ 
ituous liquors or intoxicating drinks ; and 

30. Such other jurisdiction as is now defined by specia 
statute. 
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I § 57. Courts of special sessions, except in the city and Exclusive 
bounty of New York and the city of Albany, have, in the t*ou. 
[first instance, exclusive jurisdiction to hear and determine 
|charges for crimes, arising within their respective counties, 
tas follows : , - ' 

I 1. Driving ^,ny carriages upon any turnpike, road or 
ihighway in the state, for running, or permitting horses 
'to run ; 

2. Racing, running or testing the speed of any horse, or 
[other animal, within oAe mile of the place where any court 
is sitting ; 

i 3. Cruelty to animals contrary to law ; 
! 4. Cheating at games ; 

j 5. Winning or losing at any game or play, or by any bet, 
I as much as twenty-five dollars within twenty -four hours ; 
I 6. Selling liquors in the court-house contrary to law, and 
[for selling liquor in jails contrary to law ; 
[ 7. Crimes against the provisions of existing laws, 
j for the prevention of wanton and malicious mischief. 

§ 58. Except as prescribed in the last section, the juris- Limitation 
diction conferred upon courts of special sessions can be 
exercised only in the following cases : 

1. When the party charged, upon his being brought be 
j fore the magistrate, requests to be tried by such court ; 

2. When not having made such request, and after having 
been required by the magistrate to give bail for his appear- 
ance at the next court of sessions in the county, he omits ' 
to do so for twenty-four hours. 

§ 59. A court of special sessions having jurisdiction in ™*/ah?^ 
the place where any of the crimes specified in sections 56 ^niS' 
and 57 is committed, has jurisdiction to try and determine ^ ™^* 
a complaint for such crime, and to impose the punishment 
prescribed upon conviction of the offender; unless such 
offender is entitled to demand, and does seasonably demand, 
a trial elsewhere, giving bail according to statute. 
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SwtioDs In § ^^' ^ court of special sessions in the city of Brook? 

Brooklyn, j^^ j^^^ ^j^^ jurisdiction to try any person arrested in tlw 
county of Kings, and brought before it charged with an 
affray or riot, committed within the county. 



Id. in Os- 
wego. 



§ 61. The court of special sessions inth^ city of Oswego^ 
where held by the recorder, has also jurisdiction over all 
cases of offenses, crimes against public decency, selling 
unwholesome provisions, cheats, breaches of the peace, dis* 
obeying the commands of officers tp render assistance in 
criminal cases, obstructing officers in the discharge of their 
duties, adulterating distilled spirits, not delivering marked 
property, defacing marks or putting false marks on floafc 
ing timber, all violations against the laws and ordinances 
of or applicable to the city, when such violation is a mis* 
demeanor, and all attempts to commit any crimes herein 
named or referred to when such attempt is a misde* 
meanor. 

By whom § 62. Unlcss provisiou is otherwise made by law, a 
court of special sessions must be held by one justice 
of the peace of the town or city in which the same is held 

Recorder § 63. A recorder of a city has power to hold a court of 
eo^l* special sessions therein. 



CHAPTER II. 

THE SPECIAL SESSIONS IN THE CITY AND COt'NTY OF KBW YOBt 

Section 64. Jurisdiction. 

65. Officers, how appointed. 
06. Term of office. 
67. Court, when held. 

jurifdio- § 64. The court of special sessions in the city and 
^^*'°' county of New York has jurisdiction ; 

1. To try and determine according to law all complaint! 
for misdemeanors, unless the defendant elects to be tiie< 
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at the court of general sessionfi, or the court of special ses- 
sions sends the case to the court of general sessions for 
trial; 

2. To remit fines imposed by it, and in place of the fine 
remitted, substitute, in its discretion, imprisonment; 

3. By an order entered in its miniltes, to declare for- 
feited tlie recognizance of a defendant, taken by the court, 
to appear thereat, ui)on his failure so to ai)pear; 

4 To impose the same punishment as is authorized by 
statute to be inflicted in like cases tried in the court of 
general sessions of the peace of that city and county ; 

5. By warrant attested in the name of any one of the 
justices authorized to hold the court, signed by the 
clerk thereof, and entered in the minutes of the court, to 
enforce its judgments and orders ; to bring before the court 
all accused persons for tiial and judgment in all cases in 
which it has jurisdiction; to issue subpoenas for the 
attendance *of witnesses, attachments for contempt, and 
other process necessary for the proj)er conduct of the court; 

6. To require the principal in a recognizance to appear 
at the court, and enter into a further recognizance to keep 
the peace, or to be of good behavior, or both, toward the 
people of the state,' for a period not exceeding one year, 
and in default thereof to commit him to prison till he be 
discharged therefrom according to law. 

§ 65. The police justices of the city and county of New gfflj«™: 
York, by the vote of a majority, have the exclusive power pointed, 
to appoint the clerk, deputy clerk, stenographer, interpreter 
and other oflScers of the court of special sessions in* 
the city and county of New York. 

§ 66. The term of oflSce of the clerk and deputy clerk of J^JS.^' 
the court of special sessions in the city and county of New 
York is the same as the term of office of the police justices 
of that city. 

§ 67. The court of special sessions in the city and county ^»JJ^^j^ 
of New York, may be held as often and at such times as 
the justices thereof may think expedient. 
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CHAPTER m. 

THE SPECIAL SESSIONS IN THE CITY OF ALBANY. 

iJBCTION 68. Jurisdiction. 

69. By whom held. 

70. Inability of judge. 

71. OflScerfl to attend. 

72. Clerk. ' * 

73. Court, when and where held. 

jurisdio- § 68. The court of special sessions in the city of Albany 
has jurisdiction: 

1. To try and determine all cases of petit larceny charged 
as a first offense, and all misdemeanors, not being infgr 
mous crimes, committed within the city ; 

2. To take recognizances to appear before the court at a 
succeeding term from persons charged with a crime or mis- 
demeanor triable therein ; 

3. To enforce sentence of fine or imprisonment, or both, 
in the discretion of the court, in all cases within its jurisdic- 
tion, upon conviction, to the same extent as the court of 
sessions of the county of Albany could do in like cases ; 

4. To punish a contempt of court in the same manner and 
to the same extent as the court of oyer and terminer of the 
county could do in like cases ; 

5. To punish a juror or witness neglecting to appear, in 
the same manner and to the same extent as the court of 
oyer and terminer of the county could do in like cases ; . 

6. On motion of the district attorney, to issue a war- 
rant for the arrest of a person who neglects to appear agree- 
ably to the requirements of a recognizance to appear thereat, 
commanding the officer executing the same to bring the 
party forthwith before the court, if in session, otherwise to 
commit him to the common jail of the county, there to 
remain until delivered by due course of law. 

By whom § 69. The court of Special sessions in the city of Albany' 
must be held by the recorder of the city, together with one 
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or more of tlie justices of the peace to be associated with 
him. In case of the absence or inability of the recorder to 
act, the-county judge of the county of Albany must act in 
his place. 

§ 70. If the recorder and county judge are both unable, Jj**}^*'^ 
by reason of absence or other cause, to hold the couii;, the 
clerk must adjourn the court to the next following Tuesday 
and continue such adjournments until the recorder or county 
judge attends. 

' § 71. Not more than two officers shall be designated or omcereto 
appointed by the sheriff or other authority to attend the 
court of special sessions of the city of Albany, unless the 
court* shall, by an order entered in its minutes, require 
the attendance of a greater number. 

§ 72. The county clerk of Albany county is clerk of the cierk. 
court of special sessions of the city of Albany, and must 
attend the same in person or by deputy. 

§ 73. The court of special sessions of the city of Albany court, 

•/ » when ADCl 

must be held at ihe city hall in the city of Albany, on where 
Tuesday of each week, and may be held and continued for 
such length of time as it deems proper. 



CHAPTER IV. 

THE POLICE COURTS. 

Sbction 74. Jurisdiction. 

75. Election of justices. 
. 76. Justice to take and file oath of office, &c. 

77. Justice, how to hold office. 

78. Compensation of justice. 

§ 74. Police justices of cities and villages have such Jurisdic* 
jurisdiction, and such only, as is specially conferred upon 
them by statute. 
4 
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• • • • • • * 

oflSsuJes J^ '^^- Upon the application in writing of no't less than 
twenty-five electors, inhabitants of any incorporated village 
in this state in which no provision now exists for the elec- 
tion of a police justice, the board of trustees of such village 
may determine, by resolution to be entered in their min- 
utes of proceedings, that a police justice should be elected 
for such village ; ,and if they so deteimine, the electors 
of the village may at their next annual, election, or at 
a special election to be called for the puipose, and to be 
conducted in the same manner as the annual election, 
choose a police justice who must be a resident elector of 
the village ; and thereafter a police justice must be elected 
in such village, at the annual charter election next preced- 
ing the expiration of a regular term, or at the next annual 
election after a vacancy, on the same ticket with the other 
^elective village oificers. Any vacancy must be filled by 
appointment by the board of trustees of the village. 

Justice to § 76. A police justice elected or appointed as prescribed 
fli^ o^ath^of in the last section must, before entering upon the duties of 
his oflSce, and within fifteen days after receiving notice from 
the village clerk of his election or appointment, take before 
the clerk, the constitutional oath of office, and file the same 
with the clerk, together with a bond with such sureties 
and in such amount as shall be approved by the board of 
trustees of the village, conditioned for the faithful perform- 
ance of his official duties. 

Justice, § 77. A police justice elected or appointed as prescribed 
hold office, in section 75, holds his office as follows : 

1. If elected at the first election held after the creation 
of the office, he must enter upon the duties of his office 
immediately after qualifying, as prescribed in the last 
section, and holds his office until and including the thirty- 
first day of December, in the third year succeeding his 
election ; 

2. If elected at any subsequent election, except as pre- 
scribed in the next subdivision, he must enter upon the 
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duties of his office on the first day of January succeeding 
his election and hold his office for three years ; 

3. If elected to fill a vacancy, he must enter upon the 
duties of his office immediately after qualifying, as pre- 
scribed in the last section, and hold his office for the unex- 
pired term ; 

4. If appointed, he must enter upon the duties of his 
office immediately after qualifying, as prescribed in the last 
section, and hold 'his office until his successor is elected 
and qualifies. 

§ 78. A police justice cannot retain to his own use any compen- 
costs or fees, but may receive for his services an annual Justice, 
salaijy, to be fixed in villages by the board of trustees, and 
in cities by the common council, except where the same is 
otherwise fixed by law ; and such salary shall not be 
increased or decreased during his term of office. 
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. PART II. 

OF THE PREVENTION OF OEIMB. 

Title I. Of lawful resistance. 

II. Of THE INTERVENTION OF THE OFFICERS OF JUS- 
TICE. 

TITLE I. 

OF. lawful eesistance. 

Chafteb I. General provisions respecting lawful resistance. 
II. Resistance by the party about to be injured. 
III. Resistance by other parties. 

CHAPTER I. 

general provisions respecting lawful resistancos. 

Section 79. Lawful resistance ; by whom made. 

Lawful re- § ^^' Lawful resistance to the commission of a crime 
by whSm may be made : 

1. By the party about to be injured ; 



2. By other parties. 



In what 
cases ; 
to what 
extent. 



CHAPTER II. 

resistance by the party about to be injured. 

Sbction 80. In what cases; to what extent. 

§ 80. Resistance sufficient to prevent the crime may be 
made by the party about to be injured : 

1. To prevent a crime against his person ; 

2. To prevent an illegal attempt by force to take or 
injure property in his lawful possession. 
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CHAPTER IIL 

EE8I8TANCE BY OTHER PARTIEa 
Sbction 81. In what cases. 

§ 81. Any other person, in aid or defense of the person in what 
about to be injured, may make resistance sufficient to pre- 
vent the injury. 



TITLE II. 

OP THE INTERVENTION OF THE OFFICERS OF JTTSTIC;E. 

Chapter I. Inter ventiou of public oflBcers in general, 
n. Security to keep the peace, 
in. Police in cities and villages, and their attendance at exposed 

places. 
IV. Prevention and suppression of riots. 

CHAPTER L 

INTERVENTION OF PUBLIC OFFICERS IN GENERAL. 

Section 82. In what cases. 

83. Persons acting in their aid, justified. 

§ 82. Crimes may be prevented by the intervention of in what 
the officers of justice, 

1. By requiring security to keep the peace; 

2. By forming a police in cities and villages, and by re- 
quiring their attendance in exposed places ; 

3. By suppressing riots. 



§ 83. When the officers of justice are authorized to act Persons 

acting in 
their aid 
justified. 



in the prevention of crime, other persons, who by their J^^^f^^aid 



command act in their aid, are justified in so doing. 
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CHAPTER n 

SECURITY TO KEEP THE PEACE. 

BbctiON 84. Information of threatened crime. 

85. Examination of complainant and witnesses. 

86. Warrant of arrest. 

87. Proceedings, on complaint being controverted. 

88. Person complained of, when to be discharged. 

89. Security to keep the peace, when required. 

' 90. Eflfect of giving or refusing to give security. 

91. Person committed for not giving security, how discharged. 

92. Undertaking, to be transmitted to sessions. 

93. Security, when required, for assault, &c., in presence of a court or 

magistrate. 

94. Appearance of party bound, upon his undertaking. 

95. Person bound, may be discharged, if complainant does not appear. 

96. Proceedings in sessions, on appearance of both parties. 

97. Undertaking, when broken. 

98. Undertaking, when and how to be prosecuted. 

99. Security for the peace not required except according to this 

chapter. 

informa- § 84. An information may be laid before any 'magistrate 
threatened that a person has threatened to commit a crime against 
the person or property of another. 

Exatnina- § 85. When the information is laid before a magistrate, 

corapiain- hc must cxaminc on oath the complainant and any wit- 
ant and _ 1/1 J 1 1 • • • 
witnesses, ncsscs he may produce, and must reduce their ^xammations 

to writing, and cause them to be subscribed by the parties 

making them. 

Warrant of § 86. If it appear from such examinations that there is 
"™^'' just reason to fear the commission of the crime threat- 
ened, by the person complained of, the magistrate must 
issue a warrant, directed generally to the sheriff of the 
county, or any constable, marshal or policeman of the city 
or town, reciting the substance of the information, and 
commanding the officer forthwith to arrest the person com 
plained of, and bring him before the magistrate. 
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§ 87. When the person complained of is brought before ^^^^®®^- 
the magistrate, if the charge be controverted, the magistrate belSS^^on^ 
must take testimony in relation thereto. The evidence 
must be reduced to writing, and subscribed by the wit- 
nesses. 

§ 88. If it appear that there is no just reason to fear the p®^«" 
commission of the crime alleged to have been threatened, ^hei\1)be 
the person complained of must be discharged. ed^^ ^^^' 

8 89. If, however, there be just reason to fear the com- security to 

keeo tud 

mission of the crime, the person complained of may be P|«^ce, 
required to enter into an undertaking, in such sum, not ex- ''^^"ir®^. 
ceeding one thousand dollars, as the magistrate may direct, 
with one or more sufficient sureties, to abide the order of 
the next court of sessions of the county, and in the mean- 
time to keep the peace towards the people of this state, and 
particularly towards the complainant. 

§ 90. If the undertaking required by the last section be Effect of 
given, the party complained of must be discharged. If it refu^fng*^ 
is not given, the magistrate must commit him to prison, security. 
specifying in the warrant, the cause of commitment, the 
amount of security required, and the omission to give the 
same. 

8 91. If the person complained of be committed for not Person 

. . . T 1 T 1 11 . committed 

giving security, he may be discharged by any two justices g?ving^ 
of the peace of the county, or police or special lustices of how'^dis- 

., ..^ '',!'. ^ charged. 

the city, upon giving the security. 

§ 92. An undertaking given as provided in section 89, }J"^®^g^- 
must be transmitted by the magistrate to the next court of ted"tJ)"^*' 
sessions of the county. . sessions. 

• § 93. A person, who, in the presence of a court or magis- security, 
trate, assaults or threatens to assault another, or to com- l"jJ.^?; '^' 
mit a crime against his person or property, or who con- presence 
tends with another in angry words, may be thereupon or ma^is- 
ordered by the court or magistrate, to give security as pro- 
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vided in section 89, or if he refuses to do so, may be com- 
mitted as provided in section 90. 

an^c^Sf" § 9^- ^ person who has entered into an undertaking to ^ 

ESund, keep the peace, must appear on the first day of the next 

un^Srtak- term of the court of .sessions of the county. If he do not, 

the court may forfeit his undertaking, and order it to be 

prosecuted, unless his default be excused. 



ing. 



bo"n^<f § 9^- I^ *^^ complainant do not appear, the person com- 

SiYrgld/*" plained of may be discharged, unless good cause to tlie 



If com- 
plainaE 
does n< 
appear. 



II com- . T_ "L 

piainant coutrarv DC showu. 

does not *' 



Proceed- '§ 9^. If both partics appear, the court may hear their 
*°^-^" proofs and allegations, and may either discharge the under- 



pearSnce taking, or rcquirc a new one, for a time not exceeding one 



of both 
parties. 



year. 



undertak- § ^7. An Undertaking to keep the peace is broken, on 

brokln.®'^ the failure of the person complained of to appear at the 

court of sessions, as provided in section 94, or upon his 

being convicted of any crimes involving a breach of the 

peace. 

Undertak- § 9^* Upou the district attorney producing evidence of 

an^'how^ such couvictiou to the court of sessions to which the under- 

prosecut- taking is returned, that court must order the undertaking 

to be prosecuted ; and the district attorney must there- 

upon commence an action upon it in the name of the people 

of this state. 

§ 99. Security to keep the peace or be of good behavior, 
peace not ^^^i^i^^* ^^ rcquircd, except as prescribed in this chapter. 

required 
except 
according 
to this 
chapter. 
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CHAPTER III. 

POLICE IN CITIES AND VILLAGES, AND THEIR ATTENDANCE AT 

EXPOSED PLACES. 

SsCTiOK 100. Organization and regalation of the police. 

'01. Force to preserve the peace, at public meetings, when and how 
ordered. 

§ 100. The organization and regulation of the police in gj^*;^^ 
the cities and villages of this state are governed by special S|%^*^*^* 
statutes. * ^"^' ' 

§ 101. The mayor or other officer having the direction of Force to 
the police in a city or village, must order a force, sufficient tSe^pelce 
to preserve the peace, to attend any public meeting, when ™J|J,*°g^ 
he is satisfied that a breach of the peace is to be appr^- S?d^red. 
hended. 



CHAPTER IV 

PREVENTION AND SUPPRESSION OF RIOTS. 

Sbction 102. Powers of sheriff or other officer, in overcoming resistance to 
process. 

103. His duty to certify to court the names of resistors and their 

abettors. 

104. Duty of a person commanded to aid the officer. 

105. Wheh governor to order out a military force, to aid in executing 

process. 

106. Magistrates and officers to command rioters to disperse. 

107. To arrest rioters, if they do not disperse. 

108. Consequences of refusal to aid the magistrates or officers. 

109. Consequences of neglect or refusal of a magistrate or officer to 

act. 

110. Proceedings, if rioters do not disperse . 

111. Officers who may order out the military. 

112. Commanding officer and troops to obey the order, 

113. Armed force to obey orders. 

114. Conduct of the troops. 

115. Governor may, in certain cases, proclaim a county in a state of 

insurrection. 

116. May call out the militia. 

117. May revoke the proclamation. 

6 
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o?Sferiff § ^^^' ^^^^ ^ sheriff or other public officer, authorize 

offuer?^n t^ execute process, has reason to apprehend that resistaui 

fnlresSt^ is about to be made to the execution of the procet 

process, he may command as many male inhabitants of his coum 

as he thinks proper, and any military company or coi 

panics in the county, aimed and equipped, to assist him 

overcoming the resistance, and if necessary, in seizin 

arresting and confining the resisters and their aiders ai 

abettors, to be punished according to law. 

♦ ' 

His duty § 103. The officer must certify to the court from whic 

to certify *-' , . 

the^^names *^^ proccss issucd, the uamcs of the resisters and their ai 
ere tnd^ ^rs and abettors, to the end that they may be proceed 
abettors, agaiust for contempt. 

Duty of a § 104. Evcry person commanded by a public officer 
command- assist him iu the execution of process, as provided in se 
the officer. ^^^^ -^^2^ who, without lawful cause, refuses or neglects 
obey the command, is guilty of a misdemeanor. 

When § 105. If it appear to the governor, that the power 

to order the couutv is uot sufficicut to cuablc the sheriff to execu 

out a mill- •/ ^ 

tnid'in®' process delivered to him, he must, on the application 
process.'*^ the sheriff, order such a military force from any oth 
county, or counties, as is necessary. 

Maffis- § 106. When persons to the number of five or moi 

officere to armed with dangerous weapons, or to the number of t< 

command o x ' 

SSperel? or more, whether aimed or not, are imlawfuUy or riotous 
assembled in a city, village or town, the sheriff of t 
county and his under sheriff and deputies, the mayor ai 
aldermen of the city, or the supervisor of the town, 
president or chief executive officer of the village, and tl 
justices of the peace or the police justices of the city, v: 
lage or town, or such of them as can forthwith be coUecte 
must go among the persons assembled, and command the: 
in the name of the people of the state, immediately 
disperse. 
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! § 107. If the persons assembled do not immediately dis- '^l^^fj 
perse, the magistrates and officers must arrest them, or not^dfs- 
bause them to be arrested, that they may be punished ^^' 
according to law ; and for that purpose, may command the 
laid of all persons present or within the coimty. 

; § 108. If a person so commanded to aid the magistrates conse- 
|or officers, neglect to do so, he is deemed one of the riot- Jf J"^*^^ *^ 
ers, and is punishable accordingly. SIfiror 

officers. 

\ § 109. If a magistrate or officer having notice of an conse- 
kmlawful or riotous assembly, mentioned in section 106, neg- j'^^J^jf ^f 
^ects to proceed to the place of the a^embly, or as near frSe^r" 
thereto as he can with safety, and to exercise the authority Sctf^"^ ^ 
;with which he is invested for suppressing the same and 
arresting the offenders, he is guilty of a misdemeanor. 

I § 110. If the persons assembled, and commanded to dis- f^^^' 
i perse, do not immediately disperse, any two of the magis- notd?8-^® 
trates or officers mentioned in section 106, may command the ^®"®' 
aid of a sufficient number of persons, and may proceed 
in such manner as in their judgment is necessary, to dis- 
perse the assembly and arrest the offenders. 
i 

I § 111. When there is an unlawful or riotous assembly, ^^^^ 
I with intent to commit a felony, or to offer violence to per- ?he mnS-* 
; son or property, or to resist by force the laws of the state, ^^' 
and the fact is made to appear to the governor, or to a 
judge of the supreme court, or to a county judge, or to the 
sheriff of the county, or to the mayor, recorder or city 
judge of a city, either of those officei's may issue an order 
directed to the commanding officer of a division, brigade, 
regiment, battalion or company, to order his command, or 
any part of it (describing the kind and number of troops), 
I to appear at a specified time and place to aid the civil 
authorities in suppressing violence and enforcing the law. 

§112. The commanding: officer, to whom the order is command 
-I. IT. 1.1 I •! ing officer 

t given, must forthwith obey it ; and the troops required J^J^^p* 
I must appear at the time and place appointed, armed and *^® ®"*®' 
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equipped with ammunition as for inspection, and rendc 
sucli aid. 

Amed^ § 113. When an armed force is called out for the pu 
SJdlre. P^s^ ^^ suppressing an unlawful or riotous assembly, 

must obey the orders in relation thereto, of either of tl 

officers mentioned in section 111. 

Conduct § 114. Every endeavor must be used, both by the magi 
troops, trates and civil officers, and by the officer commanding tl 
troops, which can be made consistently with the preserv 
tion of life, to induce or force the rioters to disperse, b 
fore an attack is made upon them by which their lives ma 
be endangered. 

SayfiS*^*^ § 115. When the governor is satisfied that the executic 

clSS!l)ro- of civil or criminal process has been forcibly resisted 

couSty in any county, by bodies of men, or that combinations 

uoS"®°' I'^sist the execution of process by force exist in any count 

and that the power of the county has been exerted, and h 

not been sufficient to enable the officer having the proce 

to execute it, he may, on the application of the officer, 

of the district attorney or county judge of the county, \ 

proclamation to be published in the state paper, and 

such papers in the county as he may direct, declare t 

county to be in a state of insurrection. 

§ 116. After the proclamation mentioned in the last 
tion, the governor may order into the service of the sta 
such number and description of volunteer or uniform coi 
panies, or other militia of the state, as he deems necessar 
to serve for such term, and under the command of sue 
officer or officers as he may direct. 

May re- § 11<^- The govcrnor, whcD he thinks proper, may re vol 

prociama- the proclamation authorized by section 115, or declare th; 

it sliall cease, at the time and in the manner directed \ 

him. 



J 
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PART III. 



OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF PITBLI 
OFFICERS) BY IMPEACHMENT, OR OTHERWISE. 

Title I. Of impeachments. 

IL Of THE REMOVAL OF JUSTICES OF THE PEACE, POLIO 
JUSTICES, AND JUSTICES OF JUSTICES* COURTS AN 
THEIR CLERKS. 



TITLE L 

OF IMPEACHMENTS. 

Section US. Impeacliment to be delivered to president of the senate. 

119. Copy of impeachment served on defendant. 

120. Service, how made. 
±21. Proceedings, if defendant do not appear. 

122. Defendant may object to sufficiency of, or deny impeachments 

123. Form of objection or denial. ^ 

124. Proceedings thereon. 

125. Two- thirds necessary to conviction. 

126. Judgment on conviction, how pronounced. 

127. Adoption of resolution. 

128. Nature of the judgment. 

129. Officer, when impeached, disqualified to act until acquitted. 

130. Presiding officer, when president of the senate is impeadhecL 

131. Impeachment, not a bar to indictment. 

Impeach- §118. When an officer of the state is impeached by tl 
Ew^d^ assembly, the articles of impeachment must be delivered 1 
Sf the®°^ the president of the senate. 

senate. 

Copy of § 119- The president of the senate must thereupon cause 

me^t^Ser- copy of the articlcs of impeachment, with a notice to appeal 

defendant, q^^^ auswcr the samo, at the time and place appointed fd 

the meeting of the court, to be served on the defendan 

not less than twenty days before the day fixed for th 

meeting of the court. 
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§ 120. The service must be upon the defendant person- g®^^» 
illy, or if he cannot, upon diligent inquiry, be found in the ™*^®- 
^tate, the court, upon proof of that fact, may order publica- 
tion to be made in such manner as it deems proper, of a notice 
requiring him to appear at a specified time and place, and 
stnswer the articles of impeachment. 

t § 121. If the defendant do not appear, the court, upon Procee^- 
proof of service or publication as provided in the last tv^o ^^^^^^^ 
sections, may of its own motion, or for cause shown, as. «pp®»^* 
pign another day or place for hearing the impeachment ; 
jM" may then, or at any other time which it may appoint, 
proceed in the absence of the defendant, to trial and judg- 
ment. 

§ 122. When the defendant appears, he must answer the Sf®Sb?"* 
articles of impeachment ; which he may do, either by ob- Jufficrency 
jecting to their sufficiency, or that of any article therein, or denTim- 
by denying the truth of the same. ^e***- 

§ 123. If the defendant object to the sufficiency of the ^gj^^.?^^ 
Impeachment, the objection must be in writing, but need or denial, 
not be in any specific form ; it being sufficient, if it present 
intelligibly the grounds of the objection. If he deny 
the truth of the impeachment, the denial may be oral, and 
without oath, and must be entered upon the minutes. 

§ 124. H an objection to the sufficiency of the impeach- Proceed- 
ment be not sustained by a majority of the members of the thereon. 
court who heard the argument, the defendant must forth- 
with answer the articles of impeachment. If he plead 
guilty, or refuse to plead, the court must render judgment 
of conviction against him. If he deny the matters charged 
the court must, at such time as it may appoint, proceed 
to try the impeachment, and may adjourn the trial from 
time to time until concluded. 

§ 125. The defendant cannot be convicted on an im- two- 
peachment. without the concurrence of two-thirds of the gf^®^^ 
members present during the trial ; and if such two-thirds **^*^' 
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do not concur in a conviction, the defendant must be dd 
clared acquitted. 

S^^v?c- § ^^^' After conviction, the court must immediately, oi 
pr^o"nouSo- ^* ^^^^ othcr time as it may appoint, pronounce judgment) 
in the form of a resolution, entered upon the minutes of th€ 
court. The vote upon the passage thereof must be taken 
by yeas and nays, and must also be eiitered upon the min^ 
utes. 

on^iS § 12^- ^ *^^ adoption of the resolution, by a majority 
"^"^ of the members present, who voted on the question of 

acquittal or conviction, it becomes the judgment of the 

court. 

Nature of § 128. Upou couviction, the judgment must be either 
ment. J That the defendant be removed from office ; or 

2. That he be removed from office and disqualified to hold 
and enjoy a particular office or class of offices, or any office 
of profit, trust or honor whatever under this state. 

whenlm- §1^9' '^^ officcr shall oxercisc his office, after articles of 
Sfa^quln- impeachment against him shall have been delivered to the 
Sntii ac-*'* senate, until he is acquitted. 

quitted. ' ■*■ 

Presiding § 130. If the president of the senate be impeached, 
'^reli'dent ^^^^^^ ^^ *^^ impcachmcut must be immediately given to 
sinatt the senate by the assembly, that another president may be 

i^ached. choSCU. 



Impeach- § 131. If the offcnse for which the defendant is im- 
S^bSJ'to*' peached be a crime, the prosecution thereof is not barred by 
ment. the impeachment. 
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TITLE IL 

DF THS BEMOYAL OF JUSTI0E8 OF THE PEACE, POLICE JUS- 
TICES, AND JUSTICES OF JUSTICES' COURTS, AND THEIR 
GliERKS. 

§ 132. Justices of the peace, police justices, justices of 
justices' courts, and their clerks, are removable by the 
supreme court at a general term. 
6 
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PART IV. 



OF THE PEOCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY 

INDICTMENT. 

Title I. Of the local jurisdiction of public offenses. 

11. Of the TIME OF COMMENCING CRIMINAL ACTIONS. 
III. Of the INFORMATION, AND PROCEEDINGS THEREON TO 

THE COMMITMENT INCLUSIVE. 
IV. Of the PROCEEDINGS AFTER COMMITMENT, AND BEFORE 

INDICTMENT. 
V Of the INDICTMENT. 

VI. Of the PROCEEDINGS ON THE INDICTMENT BEFORE 

TRIAL. 

VII. Of the TRIAL. 

VIII. Of the proceedings after trial, and before judg- 
ment. 
IX. Of the judgment and execution. 
X. General provisions relating to punishment of 

crime. 
XI. Of appeals. 
XII. Of miscellaneous proceedings. 



TITLE I. 

OF THE local JURISDICTION OF PUBLIC OFFENSES. 

Sbction 133. When a person leaves this state to elude its laws. 

134. When a crime is committed partly in one county and partly in 

another. 

135. When a crime is com^aitted on the boundary of two or more conn- 

ties, or within five hundred yards thereof. 

136. Jurisdiction of crime on board of vessel. 

137. Of crime committed in the state on board of any railway train, &c 

138. Indictment for libel. 

139. Conviction or acquittal in another state, a bar, where the jarisdio- 

tion is concurrent. 

140. Conviction or acquittal in another county, a bar, where the juris- 

diction is concurrent. 

When a § ^^^' ^ pcrsoii who leaves this state, with intent to 

Feaves^thifl eludc any law tliereof against duelling or prize-fighting, or 
eiSd^e its challenges thereto, or to do any act forbidden by such a 
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law, or, who being a resident of this state, does an jict out 
of it, which would be punishable as a violation of such a 
law, may be indicted and tried in any county of this state. 

§ 134. When a crime is committed, partly in one county when a 
and partly in another, or the acts or effects thereof, consti- commit- 
tutino^ or requisite to the consummation of the offense, occur i» oSe^ 

• ....••'. county 

in two or more counties, the jurisdiction is m either county, f^^^p;^^^^ 

tber. 

§ 135. When a crime is committed on the boundary of when a 
two or more counties, or within five hundred yards thereof, commit 

. T ..... , ' ted on the 

the jurisdiction is in either county. S? "wo^m 

more 

S 136. When a crime is committed in this state on board orwithfi 

t> ... ' , fi^® hun- 

of a vessel navigating a river, lake, or canal, or lying therein thlreof."^^^ 
in the course of her voyage, or in respect to any portion Jon^of ^" 
of the cargo or lading of such boat or vessel, the juris- boSa a" 
diction is in any county through which, or any pai*t of 
which, such river or canal passes, or in which such lake is 
situated, or on which it borders, or in the county where 
such voyage terminates, or would terminate if completed. 

§ 137. When a crime is committed in this state, in or ^^^^^^^ 
on board of any railway engine, train or car, making a pas- ^ed'ill^the 

. • •! • i 1 • J J • 1 State OM 

sage or trip on or over any railway m this state, or m respect board of 
to any portion of the lading or freightage of any such rail- ^y train. 
way train or engine car, the jurisdiction is in any county 
through which, or any part of which, the railway train or ^ 

car passes, or has passed in the course of the same passage 
or trip, or in any county where such passage or trip termi- 
nates, or would terminate if completed. 

§ 138. When a crime of libel is committed by publi- indict- 
cation in any paper in this state, against a person resid- i?be°i*''^' 
ing in the state, the jurisdiction is in either the county 
where the paper is published, or in the county where the 
party libeled resides. But the defendant may have the 
place of trial changed to the county where the libel is 
printed, on executing a bond to the complainant in the 
penal sum of not less than $250, nor more than $1,000, 
conditioned, in case the defendant is convicted, for the 
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payment of tlie complainant's reasonable and necessary 
traveling expenses in going to and from his place of resi- 
dence and tlie place of trial, and his necessary expenses in 
attendance thereon, which bond must be signed by two 
sufficient sureties, to be approved by the judge of a court 
of record exercising criminal jurisdiction. 

Whenever the crime of libel is committed against a 
person not a resident of this state, the defendant must be 
indicted and the trial thereof had in the county where the 
libel is printed and published. But if the paper does noty 
upon its face, purport to be printed or published in a 
particular county of this state, the defendant may be in- 
dicted and the trial thereof had in any county where the 
paper is circulated. In no case however can the defend- 
ant be indicted for the printing or publication of one libel 
in more than one county of this state. 

Conviction § 139. When an act charged as a crime is within the 
taitnano" juHsdictiou of axiothcr state, territory or country, as well as 
whSrethe "vrithiu the jurisdiction of this state, a conviction or acquit- 
ti^o'Juscon- tal thereof in the former, is a bar to a prosecution or indict- 
ment therefor in this state. 

Conviction 8 140. Whcu a crime is within the iurisdiction of two 

or acquit- ^ ' • n ^ » •• -i 

tai^Jpaoo- or more counties oi this state, a conviction or acquittal 
bM°where thereof in one county is a bar to a prosecution or indict 
diction fa ment thereof in another. 

con- 
current. 



TITLE 11. 

OF THE TIME OF COMMENCING CRIMINAL ACTIONS. 

Section 141. Prosecution for murder may be commenced at any time. 

142. Limitation of five years. 

143. Defendant out of state. 

144. Indictment deemed found, when presented in court and filed. 

Prosecu- § 141. ThcTC is uo limitation of time within which a 
murdw prosecution for murder must be commenced. It may be 
m^'oed at Commenced at any time after the death of the person killed. 

any time. 
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§ 142, An indictmentfor a crime, other than murder, must J(JS*offlv« 
be, found within five years after its conmiission, except y®*"* 
where a less time is prescribed by statute. 

§ 143. If, when the crime is committed, the defendant J®J®o7^*"* 
be out of the state, the indictment may be found within ^^^' 
the term herein limited after his coming within the state ; 
and no time, during which the defendant is not an inhabit- 
ant of, or usually resident within, the state, is part of the 
limitation. 

§ 144. An indictment is found, within the meaning of ment*" 
the last three sections, when it is duly presented by the found 

' •/^ '*^ •/ when pre- 

grand jury in open court, and there received and filed. f^^ *° 

and filed. 



TITLE III. 

OF THE INFOEMATION, AND PROCEEDri^GS THEREON TO THE 
COMMITMENT INCLUSIVE. 

CqaftebI. The information. 

II. The warrant of arrest. 
HI . Arrest by an officer, under a warrant. 
IV. Arrest by an officer, without a warrant. 
V. Arrest by a private person. 
VI. Betaking, after an escape or rescue. 

VU. Examination of the case, and discharge of the defendant or 
holding him to answer. 



CHAPTEK I. 

THE INFORMATION. 

SsiCTiON 145. Information defined. 

146. Magistrate, defined. 

147. Who are magistrates. 

§ 145. The information is the allegation made to a magis- informa- 
trate, that a person has been guilty of some designated deaied. 
crime. 



V 
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tJSfir § 146. A magistrate is an officer, having power to issue a 

defined, warrant for the arrest of a person charged with a crime. 



t rates. 



ra^i^ . . ^147. The following persons are magistrates : 

1. The judges of the supreme court ; 

2. The judges of any city court ; 

3. The county judges, and special county judges ; 

4. The city judge of the city of New York, and the 
judge of the court of general sessions in the city and county 
of New York; 

5. The justices of the peace ; 

6. The police and other special justices, appointed or 
elected in a city, village or town ; 

7. The mayors and recorders of cities. 



CHAPTER IL 

THE WARRANT OF ARREST. 

Sbotion 148. Examination of the prosecutor and his witnesses, upon the in- 
formation. 
149. Depositions, what to contain. 
*150. In what case warrant of arrest may be issued. 

151 . Form of the warrant. 

152. Name or description of the defendant, in the warrant and stat& 

ment of the oflTense. 

153. Warrant to be directed to and executed by a peace officer. 

154. Who are peace officers. 

155. Warrant issued by certain judges. 

156. Id. ; by other magistrates. 

157. Indorsement on the warrant, for service in another county, how 

and upon what proof to be made. 

158. Defendant, arrested for felony. 

159. Defendant, arrested for a misdemeanor. 

160. Proceedings on taking bail from the defendant, in such case. 

161. Proceedings, where he is admitted to bail in such case, but bail 

is not given. 

162. Prisoner carried from county to city. 

163. Power and privilege of officer. 

164. When magistrate issuing the warrant is unable to act. 

165. Defendant in all cases to be taken before a magistrate, without 

delay. 

166. Defendant, before another magistrate than the one who issued 

the warrant. 

MoS'Sf"the § ^^^' ^hen an information is laid before a magistrate, 
'osecutor ^£ ^^^ commission of a crime, lie mnst examine on oath the 
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informant or prosecutor, and any witnesses he may produce, ^^^^^ 
and take their depositions in writing, and cause them to be tfoSf*"*" 
subscribed by the parties making them. 

§ 149. The depositions must set forth the facts stated by g^p^s^- 
the prosecutor and his witnesses, tending to establish the ^onfah?. 
commission of the crime and the guilt of the defendant. 

§ 150. If the magistrate be satisfied therefrom, that the in what 
crime complained of has been committed, and that there ^f^^j^Sst 
is reasonable ground to believe that the defendant has com- Ss^Jed® 
mitted it, he must issue a warrant of arrest. 

§ 151. A warrant of arrest is an order in writing in the f^^'^^l 
name of the people, signed by a magistrate, commanding '*°** 
the arrest of the defendant, and may be substantially in the 
following form : 

" County of Albany, [or as the case may be.] 

" In the name of the people of the state of New York 
To any sheriff, constable, marshal or policeman in this state 
[or in the county of Albany , or as the case may be, as pro- 
vided in sections 155 and 156.] 

" Information upon oath having been this day laid before 
me, that the crime of [designating it] has been committed, 
and accusing C. D. thereof 

'■ You are therefore commandea, forthwith to arrest the 
above named C. D., and bring him before me, at — [naming 
the place,] or in case of my absence or inability to act, 
before the nearest or most accessible magistrate in this 
county. 

" Dated at the City of Albany, [or as the case may be>] 
this day of , 18 . 

E. F., Justice of the peace, 
[or as the case may be.] 

8 152. The warrant must specify the name of the defend- Name or 
ant, or if it be unknown to the magistrate, the defendant ^llf^^^^i 
may be designated therein by any name. It must also state warrant 
an offense in respect to which the magistrate has authority melifof ^ 

offense. 



Warrant 
to be 
directed 
to and 
executed 
by a peace 
officer. 
Who are 
peace 
officers. 



Warrant 
issued by 
certain 
judges. 
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to issue the warrant, and tlie time of issuing it, and the; 

city, town or village where it is issued, and be signed by^ 

' the magistrate with his name of oflSce. 

§ 163. The warrant must be directed to, and executed by, , 
a peace oflScer. 

§ 164. A peace oflScer is a sheriff of a county, or his dep- 
uty, or a constable, marshal or policeman of a city, town or 
village. 

§ 155. If the warrant be issued by a judge of the su- 
preme court, or of the superior court or court of common 
pleas, in the city and county of New York, or by a county ^ 
judge, or by a judge of a city court, it may be directed 
generally to any sheriff, constable, marshal or policeman in 
the state, and may be executed by any of those officers to 
whom it may be delivered. 

§ 156. If it be issued by any other magistrate, it may be 
directed generally to any sheriff, constable, marshal or po- 
liceman in the county in which it is issued, and may be ( 
executed in that county ; or if the defendant be in another 
county, it may be executed therein, upon the written direc- 
tion of a magistrate of such other county indorsed upon 
the warrant, signed by him, with his name of office, and 
dated at the city, town or village where it is made, to the 
following effect : " This warrant may be executed in the 
county of MonroeJ'^ [or as the case may be.] 

Indorse- 8 157. The indorsement mentioned in the last section 

ment on ^ 

ww-rant, cauuot, howcver, be made, unless upon the oath of a credi- 
fSanlJthe? blc witncss, in writing, indorsed on or annexed to the war- 
howand^^ rant, proving the handwriting of the magistrate by whom 
^roof tobe {^ was issucd. Upou this proof, the magistrate indorsing 
the warrant is exempted from liability to a civil or crimi- 
nal action, though it afterward appear that the warrant 
was illegally or improperly issued. 

antf""^' § 158. If the crime charged in the warrant be a felony 
fo^fef^ny. t^c officcr making the arrest must take the defendant before 



Id ; by 
other 
magis- 
trates. 
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he magistrate who issued the warrant, or some other mag- 
nate in the same county, as provided in section 164. 

I § 159. If the crime charged in the waiTant be a misde- Defend- 
iaeanor, and the defendant be arrested in another county, f^^^^^f^ 
he oflScer must, upon being required by the defendant, demeaoor. 
»ke him before a magistrate in that county, who must 
idniit the defendant to bail, for his appearance before the 
magistrate named in the warrant, and take bail from him 
iccordingly. 

§ 160. On taking bail, the magistrate must certify that ^^^^ 
Eact on the \^arrant, and deliver the warrant and undertak- baiifrom 
ing of bail to the officer having charge of the defendant, defendant. 
rhe officer must then discharge the defendant from arrest, case. 
^nd, without delay, deliver the warrant and undertaking 
ko the magistrate before whom the defendant is required 
to appear. 

! 

: § 161; If, on the admission of the defendant to bail, as Proceed- 
provided in section 159, bail be not forthwith given, the Jl^'admlt^ 
bfficer must take the defendant before the magistrate who in such ^ 

• T 1 1 • • 1 case, but 

issued the warrant, or some other magistrate m the same ^^^^^ "ot 
county, as provided in section 164. 

S 162. An officer who has arrested a defendant on a crim- Prisoner 
inal charge, in any county, may carry such prisoner through Jrom^ 
Such parts of any county or counties, as shall be in the °^*y* 
ordinary route of travel from the place where the prisoner 
shall have been arrested, to the place where he is to be con- 
veyed and delivered under the process, by which the arrest 
shall have been made ; and such conveyance shall not be 
deemed an escape. 

i ?^ 1 63. While passing through such other county or coun- Power and 
ties the officers having the prisoner in their charge shall Sf oJacel 
not be liable to arrest on civil process ; and they shall have 
the like power to require any citizen to aid in securing such 
[prisoner, and to retake him if he escapes, as if they were in 
I their own county ; and a refusal or neglect to render such 
1 7 
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aid shall be an offense, in the same manner, as if they wen 
oflScers of the county where such aid shall be required. 

malistrate § ^^^' When, by the preceding sections of this chaptei 
l?l^a5u^8^ the defendant is required to be taken before the magistral 
act! ® ^ who issued the warrant, he may, if that magistrate be absen 
or unable to act, be taken before the nearest or most acc« 
sible magistrate in the same county. The officer must, i 
the same time, deliver to the magistrate the warrant with hi 
return indorsed and subscribed by him. 



Defendant 
in all 

cases to be 
taken 
before a 
magistrate 
without 
delay. 

Defend- 
ant, before 
another 
ma<?i8trate 
than the 
one who 
issued thA 
warranty 



§ 165. The defendant must, in all cases, be taken befoii 
the magistrate without unnecessary delay. 

§ 166. If the defendant be taken before a magistral 
other than the one who issued the warrant, the depositioB 
on which the warrant was granted must be sent to tha 
magistrate, or if they cannot be procured, the prosecute: 
and his witnesses must be summoned to give theii- testi 
»»opv anew. 



CHAPTER HI. 



ARREST BY AN OFFICER, UNDER A WARRANT. 



Arrest, 
defined. 



By whom 
an arrest 
may be 
made. 



^Miction 167. Arrest, defined. 

168. By whom an arrest may be made. 

169. Every person bound to aid an officer in an arrest. 

170. When the arrest may be made. 

171. How an arrest is made. 

172. No further restraint allowed, than is necessary. 

173. Officer must state his authority, and show warrant, if required. 

174. If defendant flee or resist, officer may use all necessary means 

efifect arrest. 
175, 176. When officer may break open a door or window. 



§ 167. Arrest is the taking of a person into custody tJ 
he may be held to answer for a crime. 

§ 168. An arrest may be, 

1. By a peace oflGicer, under a wan^ant ; 



iJ 
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i 2. By a peace officer, without a warrant ; or 
3. By a private person. 

§ 169. Every person must aid an officer in the execution Every per- 
bf a warrant, if the officer require his aid and be present ^ffi^^^J.'Jj; 
Sand acting in its execution. ^'^ *'*''®^'- 

\ § 170. If the crime charged be a felony, the arrest may when the 
be made on any day, and at any time of the day or during beTnadef^ 
any night. If it be a misdemeanor, the arrest cannot be 
made on Sunday, or at night, unless by direction of the 
magistrate indorsed upon the warrant. 

, § 171. An arrest is made by an actual restraint of the how an 
person of the defendant, or by his submission to the custody SIdV * 
pi the officer. 

§ 172. The defendant is not to be subjected to any more no further 
restraint than is necessary for his arrest and detention afiow^ed, 

*' than is 

necessary. 

§ 173. The defendant must be informed by the officer omcer 
that he acts under the authority of the warrant, and he hisau- 

• ^ »' ^ ' thorlty, 

must also show the warrant, if required. , wa^rantaf 

required. 

§ 174. If, after notice of intention to arrest the defend- if defend- 
ant, he either flee or forcibly resist, the officer may use all Jesistt^om- 

' */ ' •/ cer may 

necessary means to effect the arrest. Slce^ary 

means to 
effect 

§ 175. The officer may break open an outer or inner ^^^^^ 
door or window of any building, to execute the warrant, Sreak^™*^ 
if, after notice of his authority and purpose, he be refused dSo?or 
admittance. 

§ 176. An officer may break open an outer or inner w. 
^door or window of any building, for the purpose of liberat- 
ing a person, who, having entered for the purpose of mak- 
ing an arrest, is detained therein, or when necessary for his 
own liberation. 
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CHAPTER IV. 

AEBEST BY AN OFFICER, WITHOUT A WABBANT. 

Section 177. In what cases allowed. 

178. May break open a door or window, if admittance refused. 

179. May arrest at night, on reasonable suspicion of felony. 

180. Must state his authority, and cause of arrest, except wheri 

party is committing felony or is pursued after escape. 

181. May take before a magistrate, a person arrested by a by-stander 

for breach of the peace. 

182. Magistrate may commit by verbal or written order, for offenses 

committed in his presence. 

l^t^^ § 1^7. A peace officer may, without a warrant, arrest a 
^*"""^- person, 

1. For a crime, committed or attempted in his presence ; 

2. When the person arrested has committed a felony,- 
although not in his presence ; 

3. When a felony has in fact been committed, and he 
has reasonable cause for believing the person to be arrested 
to have committed it ; 

May^break g i^g. To make au arrest, as provided dn the last section, 
w'lndow, if the officer may break open an outer or inner door or win- 
tan^ "re- dow of a building, if, after notice of his office and purpose, 
he be refused admittance. 



fused . 



May^anjest § 179. He may also, at night, without a warrant, arrest 
Xe®^8^"" any person whom he has reasonable cause for believing 
?e?o2?.^' to have committed a felony, and is justified in making the 
arrest, though it afterward appear that a felony had 
been committed, V)ut that the person arrested did not com- 
mit it. 

Must state 

and^cJise § ^^^' When arresting a person without a warrant the 
ex?ep?'' officer must inform him of the authority of the officer and 
partris the cause of the arrest, except when the person arrested is 

commit- , . . „ . . , , 

oA^^^ir"^ in the actual commission oi a crime, or is pursued imme- 



pu 

sued after 
escape. 



diately after an escape. 
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§ 181. A peace officer may take before a magistrate, a ^^^}fl^ 
person, who, being engaged in a breach of the peace, is '^^te% 
irrested by a bystander and delivered to him. Mre^ted 

•^ -^ ' byaby- 

' Btander 

8 182. When a crime is committed in the presence of a otthe^^ 

• 1 1 11 • 1 T peace. 

maejistrate, he may, by a verbal or written order, command Magistrate 
any person to arrest the offender, and may thereupon pro- ^}^^j, 
ceed as if the offender had been brought before him on a ^^e^%r 
IRrarrant of arrest. commft- 

ted In his 
presence. 



CHAPTER V. 

ARREST BY A PRIVATE PERSON. 

Section 183. In what cases allowed. 

184. Mast inform the party of the cause of arrest, except when actunlly 

committing the offense or on pursuit after escape. 

185. Must'immediately take prisoner before a magistrate, or deliver 

him to a peace officer. 



§183. A private person may arrest another, ^^^^ 

allowed. 



In what 

1. For a crime, committed or attempted in his presence; 

2. When the person arrested has committed a felony, 
although not in his presence. 

§ 184. A private person before making an arrest, must ^^^ [n-^ 
inform the person to be arrested of the cause thereof, and fhrcause 
require him to submit, except when he is in the actual com- eLepr*' 
mission of the crime, or when he is arrested on pursuit im- "aify com- 
mediately after its commission. or^on^S'ur^ 

suit after 
escape. 

8 1 85. A private person, who has arrested another for Must im- 

, . . t, , . , , , mediately 

the commission of a crime, must, without unnecessary delay, ^^^g^o^er 
take him before a magistrate, or deliver him to a peace offi- m^ll^ 

trate, or 
Cer. deliver 

him to a 
peace 
officer. 
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CHAPTER VI. 

BETAKING, AFTER AK ESCAPE OR RESOtTE. 

Section 186. May be at any time, or in any place in the state. 

187. May break open a door or window, if admittance refused. 

Slf/ttot! § 186. If a person arrested escape or be rescued, the 
piacelli^ person, from whose custody he escaped or was rescued, may 

immediately pursue and retake him, at any time, and in 

any place in the state. 

May break § 187. To retake the person escaping or rescued, the per- 
w'indow, if son pursuing may, after notice of his intention and refusal 
ta^i^re- of admittance, break open an outer or inner door or win- 
dow of a building. 



CHAPTER VII. 

EXAMINATION OF THE CASE, AND DISCHARGE OF THE DEFEND- 
ANT OR HOLDING HIM TO ANSWER. 

Section 188. Magistrate to inform defendant of the charge, and his right to 
counsel, 

189. Time to send, and sending for counsel. 

190. On appearance of counsel, or waiting for him a reasonable time 

examination to proceed. 

191. When to be completed ; adjournment. 

192. On adjournment, defendant to be committed, or discharged on 

deposit of money. 

193. Form of commitment. 

194. Depositions, to be read on examination, and witnesses examined. 

195. Examination of witnesses to be in presence of defendant, and 

witnesses to be cross-examined in his behalf. 

196. Defendant to be informed of his right to make a statement. 

197. Waiver of his right, and its effect. 

198. 199. Statement, how taken. 

200. How. reduced to writing, and authenticated. 

201. After statement or waiver, defendant's witnesses to be examined. 

202. Witnesses to be kept apart. 

203. Who may be present at examination. 

204. Testimony, how taken and authenticated . 

205. Depositions and statement, how and by whom kept. 
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SBCmoiJ 206. Defendant entitled to copies of depositions and statement. 

207. Defendant, when and how to be discharged. 

208. When and how to be committed. 

209. Order for commitment. 

210. Certificate of bail being taken. 

211. Defendant to choose how he shall be tried. 

212. Order for bail, on commitment. 

213. 214. Form of commitment. 

215. Undertaking of witnesses to appear, when and how taken. 

216. Security for appearance of witnesses, when and how required. 

217. Infants and married women may be required to give security for 

appearance as witnesses. 

218. Witness to be committed, on refusal to give security for appear- 

ance. 

219. Witness, unable to give security, may be conditionally examined. 

220. Last section not applicable to prosecutor or accomplice. 

221. Magistrate to return depositions, statement and undertakings of 

witnesses, to the court. 

S 188. When the defendant is brouo^lit before a mascis- Magistrate 

.,.,., ^ to inform 

trate upon an arrest either with or without warrant on a ^f'^fe"^^^' 
charge of having committed a crime, the magistrate must and'^ifs 
immediately inform him of the charge against him, and of cminsei. 
his right to the aid of counsel in every stage of the pro- 
ceedings, and before any further proceedings are had. 

S 189. He must also allow the defendant a reasonable Time to 

I , send, and 

time to send for counsel, and adjourn the examination for l^^^yjfo. 
that purpose ; and must, upon the request of the defendant, ^®^' 
require a peace officer to take a message to such counsel in 
the town or city, as the defendant may name. The officer 
must, without delay and without fee, perform that duty. 

§ 190. The magistrate, immediately after the appear- onap- 
ance of counsel, or if none appear and the defendant require ^J^'^jJi^n®^ 
the aid of counsel, must, after waiting a reasonable time reLolJ^bia 
therefor, proceed to examine the case, unless the defend- aSnaUon 
ant waives examination and elects to give bail, in which oeed. 
case the magistrate must admit the defendant to bail if the 
crime is bailable, as provided in section 210. 

§191. The examination must be completed at one ses- ^^ento 
sion, unless the magistrate, for good cause shown, adjourn gdj^u^. 
it. The adjournment cannot be for more than two days at '"®"** 
each time, nor more than six days in all, unless by con- 
sent or on motion of the defendant. 



■^ 
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On ad- g 192. If an adjournment be had for any cause, the mag 

Sndant to istrate must commit the defendant for examination, or diie 
iii1ued!"or charge him from custody, upidn his giving bail to appeal 
■on^deposit during the examination, or upon the deposit of money aa 
provided in this Code, to make sure of his appearance at the 
time to which the examination is adjourned. 

Form of S 193. The commitment for examination is by an indorse- 

commit- • . 

ment. meut sigued by the magistrate, on the warrant of arrest, to 
the following effect : ^' The within named A. B., having 
teen brought before me under this warrant, is committed 
for examination, to the sheriff of the county of ," or- 

in the city and county of New York, '' to the keeper of ^ 
the city prison of the city of New York." 

SoSsftobe §194. At the examination, the magistrate must, in the 
exam?na. fi^st placc, read to the defendant the depositions of the; 
witnesses witucsscs examined on the takinsr of the information, and if 

examined'. ^ ^ / , 

the defendant request it, or elects to have the examination, 
must summon for cross-examination the witnesses so exam- 
ined, if they be in the county. He must also issue subpoe- 
nas for additional witnesses required by the prosecutor or 
the defendant. 



Examina- § 195. The witucsses must be examined in the presence 
of the defendant, and may be cross-examined in his be- 



tion of 

witnesses 

to be in 

prese^-ce -i -[p 

of defend- nail. 

ant, and 

witnesses 

to be cross- . . « , . 

fifh™^"®^ § 196. When the examination of the witnesses on the part 
behalf. ^£ ^j^^ people is closed, the mai^istrate must inform the 

Defendant .... 

fSmedof defendant, that it is his right to make a statement in 
to^mLke^a relation to the charge against him (stating to him the 
' nature thereof) ; that the statement is designed to enable 
him, if he see fit, to answer the charge and to explain the 
facts alleged against him; that he is at liberty to waive 
making a statement ; and that his waiver cannot be used 
against him on the trial. 

Waiver of § 197. If the defendant waive his right to make a state- 
and ifs ment, the magistrate must make a note thereof, immediately 
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|f olio wing the depositions of the witnesses against the defend- 
^ant. 

§ 198. If the defendant choose to make a statement, the'^jJjTj^^^ 
magistrate must proceed to take it in writing, without oath, ^^^^' 
and must put to the defendant the following questions 
only: 

What is your name and age? 

Where were you born ? 

Where do you reside, and how long have you resided 
there? 

What is your business or profession ? 

Give any explanation you may think proper, of the cir- 
cumstances appearing in the testimony against you, and 
state any facts which you think will tend to your excul- 
pation. 

§ 199. The answer of the defendant to each of the ques- ^^ 
tions must be distinctly read to him as it is taken down. 
He may thereupon correct or add to his answer, and it 
must be corrected until it is made conformable to what he 
declares to be the truth. 



§ 200. The statement must be reduced to writing by the du^rio 
magistrate, or under his direction, and authenticated in the agd au-* 
following manner : ^*^®<^- 

1. The authentication must set forth in detail, that the 
defendant was informed of his rights as provided in sec- 
tion 196, and that after being so informed, he made the 
statement; 

2. It must contain the questions put to him, and his 
answers thereto, as provided in sections 198 and 199 ; 

3. It may be signed by the defendant, or he may refuse 
to sign it ; but if he refuse to sign, his reason therefor 
must be stated as he gives it ; 

4. It must be signed and certified by the magistrate. 
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^atement § '^^1' After the waiver of the defendant to make a state 
diflndl®'' meut, or after he has made it, his witnesses, if he product 

ant's wit- . , T . T 

nesses to any, must be sworn and examined. 

amined. 

Witnesses 8 202. The witnesses produced on the part either of the 

to be kept ^ ■*■•■■ 

apart. people or of the defendant cannot be present at the exam- 
ination of the defendant; and while a witness is under 
examination, the magistrate may exclude all witnesses who 
have not been examined. He may also cause the witnesses 
to be kept separate, and to be prevented from conversing 
with each other, until they are all examined. 

b^^pr^Snt § 203. The magistrate must also, upon the request of the 
aminition. defendant, exclude from the examination every person, 
except the clerk of the magistrate, the prosecutor and his 
counsel, the attorney-general, the district attorney of the 
county, the defendant and his counsel, and the officer hav- 
ing the defendant in custody. 

Testi- 8 204, The testimony e^iven by each witness must be 

mony, ^ ■ ^ ^ . . 

^^a&u^^^ reduced to writing, as a deposition, by the magistrate or 
thjntica' .^jj^^p i^ig direction, and authenticated in the following 
manner: 

1. The authentication must state the name and age of 
the witness, his place of residence, and his business or pro- 
fession ; • . 

2. It must contain the questions put to the witness, and 
his answers thereto; each answer being distinctly read to 
him as it is taken down, and being correcte/i or added to, 
until it is made conformable to what he declares to be the 
truth; 

3. If a question put be objected to on either side, and 
overruled, or the witness decline answering it, that fact, 
with the ground on which the question was overruled or 
the answer declined, must be stated ; 

4. The deposition must be signed by the witness, or if 
he refuse to sign it, his reason for refusing must be stated 
in writing as he gives it ; 

5. It must be signed and certified by the magistrate. 
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t 

§ 203. The magistrate or his clerk must keep the depo- JJ^pJ^^^^ 
sitious taken on the information or on the examination, and h*ow !Sfd '^ 
the statement of the defendant, if any, until they are iwpt. "™ 
retiirned to the proper court ; and must not permit them to 
"be inspected by any person, except a judge of a court hav- 
ing jurisdiction of the oitense, the attorney-general, the dis- 
trict attorney of the county, and the defendant and his 
counsel. 

§ 206.' If the defendant be held to answer the charge, ^®tu?ed tS 
the magistrate or his clerk having the custody of the depIS-*^' 
depositions taken on the information or examination, and statement. 
of the statement of the defendant, must, on payment of his 
fees at the rate of five cents for every hundred words, and 
within two days after demand, furnish to the defendant, or 
his counsel, a copy of the depositions and statement, or 
permit either of them to take a copy. 

§ 207. After hearing the proofs, and the statement of the Defend- 

def endant, if he have made one, if it appear, either that a and hoU 
' . . o to be dis- 

crime has not been committed, or that there is no sufficient charges- 
cause to believe the defendant guilty thereof, the magistrate , 
must order the defendant to be discharged, by an indorse- 
ment on the depositions and statement, signed by him, to 
the following effect : " There being no sufficient cause to 
believe the within named A. B. guilty of the offense within 
mentioned, I order him to be discharged." 

§ 208. If, however, it appear from the examination that when and 
a crime has been committed and that there is sumcient cause JJ^™'^ 
to believe the defendant guilty thereof, the magistrate must, 
in like manner, indorse on the depositions and statement, 
an order, signed by him, to the following effect : " It appear- 
ing to me by the within depositions (and statement, if any) 
that the crime therein mentioned [or any other crime 
according to the fact, stating generally the nature thereof] 
has been committed, and that there is sufficient cause to 
believe the within named A. B. guilty thereof, I order that 
he be held to answer the same." 
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orde^for g 209. If the Crime be not bailable, the following wordaj 
ment. ^j. ^'Qj.(jg to the same effect, must be added to the indorse! 
ment : *' and that he be committed to the sheriff of thi 
county of ," [or in the city and county of 'Ne^ 

York, " to the keeper of the city prison of the city of Nevi 
York."] 

Certificate 8 210. If the Crime be bailable, and bail be taken bj 

of bail be- o / «r 

ing taken, the magistrate, the following words, or words to the samfi 
effect, must be added to the mdorsement mentioned in see 
tion 208 ; *^ and I have admitted him to bail to answer^ by 
the undertaking hereto annexed." 

t^^chootr § ^^^' ^^ *^^ crime with which the defendant is charged 
sMibl be one triable, as hereinbefore provided, by a court of 
special sessions of the county in which the same was com- 
mitted, the magistrate, before holding the defendant to 
answer, must inform him of his right to be tried by a Juiy 
after indictment, and must ask him how he will be tried. 
If the defendant shall require to be tried by a jury after 
indictment, he can only be held to answer to a court 
• having authority to inquire by the intervention of a grand 
jury into offenses triable in the county. If he shall not 
so require, he may be held to answer at the court of special 
sessions. 

Order for § 212. If the Crime be bailable and the defendant be 
commit- admitted to bail, but bail have not been taken, the foUow- 

ment. ' ' 

ing words, or words to the same effect, must be added to 
the indorsement mentioned in section 208, " and that lie be 
admitted to bail in the sum of dollars, and be com- 

mitted to the sheriff of the county of ," [or in the 

city and county of New York, " to the keeper of the city 
prison of the city of New York,"] until he give such bail." 

Form of § 213. If the magistrate order the defendant to be com- 

m^™*^ mitted as provided in sections 209 and 212, he must make 

out a commitment, signed by him, with his name of office, 

and deliver it, with the defendant, to the officer to whom 

he is committed, or if that officer be not present, to a peace 
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jbfficer, who must immediately deliver the defendant into' 
the proper custody, together with the commitment, 

[ § 214. The commitment must be to the following effect : ^^• 
[ " County of Albany [or as the case may be.] 

" In the name of the people of the State of New York : 
"To the sheriff pf the county of Albany," [or in the city 
land county of New York, " to the keeper of the city prison 

^of the city of New York : "] 

I 

" An order having been this day made by me, that A. B. 
!be held to answer to the court of upon a charge of 

[stating briefly the nature of the crime,] you are com- 
imanded to receive him into your custody and detain him, 
until he be legally discharged. 

Dated at the city of Albany y [or rb the case maybe,] 
this day of , 18 . 

C. D., Justice of the pea^e^ 

[or as the case may be.] 

§ 215. On holding the defendant to answer, the magis- undertak 
trate may take from each of the material witnesses exam- Sppew,^"" 
ined before him on the part of the people, a written under- ho4° ^°^ 
taking, to the. effect that he will appear and testify at the 
court to which the depositions and statement are to be sent, 
or that he will forfeit the sum of one hundred dollars. 

§ 216. When the magistrate is satisfied, by proof on oath, security 
that there is reason to believe that any such witness will gf*^^^.^® 
not appear and testify, unless security be required, he may Xli^ind 
order the witness to enter into a written undertaking, with qSiredf.' 
such sureties, and in such sum as he may deem proper, 
for his appearance as specified in the last section. 

§ 217. Infants-and married women, who are material wit- infants 
nesses aerainst the defendant, may in like manner be required rfed 

'^ ^ . .7 women 

to procure sureties for their appearance, as provided in the ^^^i^ld 
last section. sScuruy 

for ap- 
pearance 

§ 218. If a witness, required to enter into an undertak- Seslesr 
ing to appear and testify, either with or without sureties, to be coir 
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JSfu^i'tS'* refuse compliance with the order for that purpose, the mag^ 
clTrttyfor istrate must commit him to prison until he comply or ba 
SUce.^'^ legally discharged. 

Witness, § 219. When, however, it satisfactorily appears, by the 
?!i^r?tvr examination on oath of the witness or of any otht r person, 
Sitlon- that the witness is unable to procure sureties, he may be 
airTined. forthwith Conditionally examined, on behalf of the people, 

in the manner and with the effect provided in this Code, 

and must thereupon be discharged. 

Last sec- § 220. The last section does not apply to the prosecutor , 

tionnot ^ t . i • • i. i • i i 

applicable or to an accomplice m the commission oi the crime charsrea. 

to prose- J- ^ 

cutors or 

piice. g 221. When a magistrate has discharged a defendant,^ 

to^fetarn^ or has held him to answer, as provided in sections 207 and 

deposi- II* 1 • 

statlment ^^^? ^^ must rctum to the next court of oyer and terminer 
takinps^of or court of scssious of the county, or city coui-t having 
witnesses, p^^^^p ^^ inquire into the offense by the intervention of a 

court. ^ ""■ , , • 

grand jury, at or before its opening on the first day, the 
Avarrant, if any, the depositions, the statement of the de- 
fendant, if he have made one, and all undertakings of bail, 
or for the appearance of witnesses, taken by him. 



TITLE IV. 



OF PROCEEDINGS AFTER COMMITMENT, AND BEFORE INDICT]^^E]^n. 

Chapter I. Preliminary provisions. 

II. Formation of the grand jury ; its powers and duties. 



CHAPTEK I 

PRELIMINARY PROVISIONS. 
Section 223. Crimes ; how prosecuted. 

Crimes- § ^^^' ^^ ^^imes pposecuted in a court of oyer and ter- 
eciItJd^*" miner, or in a court of sessions, or in a city court, must be 



prosecuted by indictment. 
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CHAPTER 11. 

FORMATION OF THE GRANB JURY, ITS POWERS AND DUTIES. 

Bbction 223, 224. Grand jury defined. 

225, 226, 227. For what courts to be drawn ;. the order. 

228. Misdescription in order. 

229. Mode of selecting grand jurors. 

230. If sixteen grand jurors do not appear, additional number to be 

ordered. 

231. 232, 233. Manner of designating the additional grand jurors. 

234. Summoning the additional grand jurors, and compelling their 

attendance*^ 

235. When new grand jury may be summoned for the same court. 

236. Grand jury, how drawn when more than a sufficient number 

attends. 

237. Who may challenge an individual grand juror. 

238. Causes of discharge of the panel. 

239. Causes of challenge to an individual grand juror. 

240. Manner of taking and trying the challenges. 

241. Decision upon the challenge. 

242. Effect of allowing a challenge to an individual grand juror, 
243 Violation of last section. 

244. Appointment of foreman . 

245. 246, 247. Oath of tl^e foreman and the other grand jurors. 

248. Charge of the court. 

249. Retirement of the grand jury. 

250. Appointment of a «lerk, and his duties. 
251 Discharge of the grand jury. 

252. Power of grand jury to inquire into crimes, &c. 
253 Foreman may administer oaths. 

254. Definition of an indictment. 

255. Evidence receivable before the grand jury. 

256. Same. 

257. Grand jury not bound to hear evidence for the defendant, but 

may order explanatory evidence to be produced. 

258. Degree of evidence, to warrant an indictment. 

259. Grand jurors must declare their knowledge as to commission of 

a crime. 

260. Grand jury must inquire as to persons imprisoned on crimi- 

nal charges and not indicted ; the condition of public prisons ; 
and the misconduct of public officers. 

261. Grand jury entitled to access to public prisons, and to examine 

public records. 
362, 263, 264. When and from whom they may ask advice, and who 

may be present during their sessions. 
265. Secrets of the grand jury to be kept. 

366. Grand jury, when bound to disclose the testimony of a witnesa. 
267. Grand juror not to be questioned for his conduct as such. 
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Grjjdjiiry § 223. A grand jury is a body of men, returned at 
stated periods from the citizens of the county, before 
court of competent jurisdiction, and chosen by lot, and 
sworn t6 inquire of crimes committed or triable in the 
county. 

§ 224. The grand jury must consist of not less than six- 
id. teen and not more than twenty-three persons, and the pres- 
ence of at least sixteen is necessary for the transaction of 
any business. 

For what § -25. A grand jury must be drawn for every term of 

courts to ii <• n • , 

be drawn ; the follOWinfi: COUrtS : 

the order. mi i» t • • i • 

1. The court of oyer and terminer, except m the city 
and county of New York ; 

2. The court of general sessions of the city and county 
of New York, and 

3. The city courts, whenever an indictment can be there 
found. 

§ 226. A grand jury may also be drawn : 
1(1. 1. For every other court of sessions, when specially 

ordered by the court, or by the board of supervisors ; 

2. For the court of oyer and. terminer in the city and 
county of New York, upon the order of a judge of the 
supreme court elected in the first judicial district. 

Id. § 227. If made by the court or a judge thereof, the order 

for a grand jury must be entered upon its minutes, and a 
copy thereof filed with the county clerk, at least twenty 
days before the term for which the jury is ordered. If 
made by the board of supervisors a copy thereof, certified 
by the clerk of the board, must be filed with the county 
clerk, at least twenty days before the term ; and when so 
filed, is conclusive evidence of the authority for drawing 
the jury. 

Misde- § -28. xV misdescription of the title of the court in an 

iJi^L^e" order for a grand jury does not aifect the validity of the 

order, if it can be plainly understood therefrom what court 

is intended. 
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§ 229. The mode of selecting grand jurors is prescribed Jjjf^thfg 
^ special statutes. SSSra. 

§ 230. If at any court of oyer and terminer' or court of ^an?®®" 
iessions, except in the counties of Genesee, Orleans, and St. noTlS)?'' 

, . pear* addi- 

Liawrence, there shall not appear at least sixteen persons, ^^^^^ ^^ 
luly qualified to serve as grand jurors, who have been ^ ordered 
pimmoned, or if the number of grand jurors attending 
ihall be reduced below sixteen, such court must, by order 
to be entered in its minutes, require the clerk of the county 
to draw, and the sheriff to summon, such additional num- 
ber oi grand jurors as shall be necessary, and must specify 
the number required in the order. 

§'231. The clerk of the county must forthwith bring Manner^of 
into the court the box containing the names of the grand dlfiinli^**' 
jurors, from which grand jurors in the county are required JSore. 
to be drawn ; and he must, in the • presence of the court, 
proceed publicly to draw the number of grand jurors 
specified in the order ; and when such drawing is com- 
pleted, he must make two lists of the persons so drawn, each 
of which must be certified by him to be a correct list of 
the naines of the persons so drawn by him, one of which he 
must file in his office, and the other he must deliver to the 
sheriff. 

§ 232. The sheriff must accordingly, in the manner re- w. 
quired in respect to the grand jurors originally drawn, forth- 
with summon the persons whose names are drawn or desig. 
nated in the list, provided in section 231, to appear in the 
court requiring their attendance at the time designated, and 
they must attend and serve as if they had been originally 
summoned as grand jurors, and subject to the same penal- 
ties, unless excused or discharged by the court. 

§ 233. In any other county, the names of the persons re- id 
quired to complete the grand jury, may, in the discretion 
of the court, be drawn as provided in the last section, or 
may be publicly designated by the court, from the by- 
standers or the body of the county. 
9 
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summo^^ § 234. The sheriff must accordingly, in the manner 
CTand*^ quired in respect to the grand jurors originally drawn, fort 
ind^com- with summon the persons whose names are drawn or desi 
tendance ^^*^^ ^ providcd in the last two sections, who must 

tend and serve as if they had been originally summone 
as grand jurors, and are subject to the same penalties, unlei 
excused or discharged by the court. 

When new § 235. If a crimc be committed during the sitting 
fi??may the court, after the discharge of the grand jury, the com 
moned for mav, in its discrctiou, direct an order to be entered, ihi 

the same •/ ' ' ' , 

court. j-Y^Q sheriff summon another grand jury ; and the sani 
shall be summoned, in the manner prescribed for gran 
juries in general. 

Grand § 236. Whcu morc than twenty-three persons summona 

jrawi?^^ as grand jurors attend for service, the clerk must prepar 
more than Separate ballots containing their names, f oldedas nearly alik 

a sufficient .^ t i i i i i 

SttSnds. ^® possible, and so that the names cannot be seen, and mua 
deposit them in a box. He must then openly draw out 
the box twenty- three ballots ; and the persons whose name 
are drawn constitute the grand jury. The names remain 
ing in the box, as well as those drawn, must be returned t< 
the box of drawn grand jurors. 

Who may § 237. A pcr^ou held to answer a charge for a crirae maj 
aSfndi?fd- challenge an individual grand juror. \ 

ualprrand ^ o d 

juror. 

§ 238. There is no challenge allowed to the panel or tc 

dfs'Jjhwg'e the array of the grand jury, but the court may, in it's diai 

panef. crction, at any time discharge the panel and order anothei 

to be summoned, for one. or more of the following causes j 

1. That the requisite number of ballots was not draws 
from the grand jury box of the county ; 

2. That notice of the drawing of the grand jury was not 
given; 

3. That the drawing was not had, in the presence of th# 
officers designated by law ; and 

4. That the drawing was not had, at least fourteen daya 
before the court. 
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t239. A challenge to an individual grand Juror may be ^^^^ 
rposed, for one or more of the following causes, and v?du"ai*'*^** 
r these only : furor. 

1. That he is a minor; 

2. That he is an alien ; 
3 That he is insane ; 

4. That he is the prosecutor upon a charge against the 
afendant ; 

5. That he is a witness on the part of the prosecution, 
id has been served with process or bound by an undertak- 
^g, as such; 

6. That a state of mind exists on his part, in referience 
p the case or to either party, which satisfies the court, in 
pie exercise of a sound discretion, that he cannot act impar- 
pally and without prejudice to the substantial rights of the . 
^arty challenging. 

§ 240. Challenges, to individual grand jurors, may be Manner of 
C)ral, and must be entered upon the minutes, and tried by trying the 

' ^ ^ ^ ' ^ •/ challenges. 

the court, in the same manner as challenges, in the case of 
B, trial jury. 

§ 241. The court must allow or disallow the challenge, Decision 
and the clerk must enter its decision upon the minutes. c]fS?enge. 

§ 242. If a challenge to an individual grand juror be B^ect of 
allowed for any of the causes mentioned in subdivisions ShSfiSfe* 
one, two or three of section 239, he must be forthwith dis- visual 

' ' grand 

charged from the grand jury. If such challenge be allowed j^'^''- 
for any of the causes mentioned in subdivisions four, five 
or six of section 239, the juror challenged cannot be pres- 
ent at or take part in the consideration of the charge 
against the defendant who interposed the challenge, or in 
the deliberations of the grand jury thereon. 

§ 243. The grand jury must inform the court of a viola- violation 
tion of the last section, and the same is punishable by the secttSn. 
court as a contempt. 

* § 244. From the persons summoned to sei've as grand ^pp^int- 
jurors, and appearing, the court must appoint a foreman, '©reman 



, j^, 
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The court must also appoint a foreman, when a per« 
already appointed is discharged or excused, before the grai 
jury are dismissed. 

Oath of § 245. The following oath must be administered to 

man^an^ f oremau of the grand jury : " You, as foreman of this grai 
f5?Sre. j^^» shall diligently inquire and true presentment make, 
all such matters and things as shall be given you in charg 
the counsel of the people of this state, your fellows' ai 
your own you shall keep secret; you shall present no p< 
son from envy, hatred or malice ; nor shall you leave ai 
one unpresented through fear, favor, aflEection or rewar 
or hope thereof ; but you shall present all things truly 
they come to your knowledge, according to the best of yoi 
understanding. So help you God ! " 

Id. § 246. The following oath must be immediately the] 

upon administered to the other grand jurors present : "T 
same oath which your foreman has now taken before ji 
on his part, you and each of you shall well and truly < 
serve on your part. So help you God ! " 

Id. § 247. If, after the foreman and the grand jurors thi 

present are sworn, any other grand juror appear, and 
admitted as such, the oath, as prescribed in section 2 
must be administered to him, commencing, "You, as a 
of this grand jury," and so on, to the end. 

Charge of 8 248. The OTand iury beinsj impaneled and swoi 

the court. *^ - , ? i , i , t i • ^i 

must be charged by the court, in doing so, the court nm 
read to them the provisions of this Code, from section 2 
to section 267, both inclusive, or give them a copy there 
and must give them such information as it may dee 
proper, as to the nature of their duties, and any charg 
and crimes returned to the court, or likely to come befc 
the grand jury. The court need not, however, char 
them respecting violations of a particular statute. 

ment^f § ^^^' ^^^ grand jury must then retire to a priv; 
the^^rand j.^^^ ^ud iuquire into the offenses cognizable by them. 
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i § 250. The grand jury must appoint one of their num- ^Pg?*"/-^ 
|Kr as clerk, who is to preserve minutes of their proceed- hifdufPes 
tgs (except of the votes of the individual members on a 
resentment or indictment), and of the evidence given 
fedfore them. 

r § 251. The grand jury, on the completion of the busi- Discharge 
jjBss before them, must be discharged by the court ; but grand 

Sliether the business be completed or not, they are dis- 
aarged by the final adjournment of the court. 

t § 252. The grand jury has power, and it is their duty, to Power of 
pquire into all crimes committed or triable in the county, fj^^j^^ 
knd to present them to the court. c?ime8,&c. 

§ 253. The foreman may administer an oath, to any wit- Foreman 
ii.ess appearing before the grand jury. minister 

^ § 254. An indictment is an accusation in writing, pre- Definition 
feented by a grand jury to a competent court, charging a dictmem. 
jperson with a crime. 

§255. In the investigation of a chars^e, for the purpose Evidence 
^ ^ receivable 

bf indictment, the grand jury can receive no other evidence ^^d ^^^ 
^han, ^"^^• 

1. Such as is given by witnesses produced and sworn 
l)ef ore them, or furnished by legal documentary evidence ; 
or 

2. The deposition of a witness, in the cases mentioned in 
the third subdivision of section 8. 

§ 256. The grand jury can receive none but legal evi- same. 
dence. 

, § 257. The grand jury is not bound to hear evidence xor f^^^^^ 
i the defendant ; but it is their duty to weigh all the evi- he2?ev*i? 
f dence submitted to them, and when they have reason to the ^de-^ 

.... . fendant, 

' believe that other evidence, within their reach, will explain o^de™*^ 
; away the charge, they should order such evidence to be ^ry ev?r 
I. produced ; and for that purpose, may require the district ^l^^ 
attorney to issue process for the witnesses. 



for 



I 



70 CODE OP CRIMINAL PROCEDURE 



?tide®nce! § ^^^' '^^^ grand jury ought to find an indictment, wh^ 
all the evidence before them, taken together, is such as \ 
their judgment would, if unexplained or uncontradict^ 
warrant a conviction by the trial jury. 



to war 
rant an 
iiidlot- 
ment. 



fumre § 2^^' I^^ member of the grand jury know, or have re 

Siare their SOU to belicve, that a crime has been committed, which 
as to com; triable in the county, he must declare the same to his fella 

mission of •' ' ^ 

a crime, jurors. who must thereupon investigate the same. 

mu^ln-'^ § 260. The grand jury must inquire, 
persons 1. Into the case of every person imprisoned in the jail 

crit^iSai ^^^ county, on a criminal charge, and not indicted ; 
and^notin- 2. luto the conditiou and management of the publ 

dieted; , • ,-i . t 

the cwidi- prisons m the county ; and 

prisons: 3. Into the willful and corrupt misconduct in office, 

SSsco^n- public officers of every description, in the county. 

public 

Gra'nTjuiy § ^^^' They are* also entitled to free access, at all re 
iTJeit^ ^ sonable times, to the public prisons, and to the exam 
pripns.'' nation, without charge, of all public records in tl 

exam?ne cOUUty. 
records. 

When and § 262. The grand jury may in any case ask the advice o 
they'^ay; ^uy judgc of thc court, or of the district attorney of th 

ask advice, , 

and who COUUtV. 
may be *^ 

present 

their^ § 263. Whenever required by the grand juiy, it shall b 

Id. the duty of the district attorney of the county to attew 

them for the purpose of examining witnesses in their preS 

ence, or of giving them advice upon any legal matter, ad 

of issuing subpoenas or other process for witnesses. 

Id. § 264. The district attorney of the county must 1) 

allowed at all times to appear before the grand jury, at hi 
request, for the purpose of giving information relative t 
any matter before them, but no district attorney, oi 
cer, or other person, shall be present with the grand jur 
during th6 expression of their opinions, or the giving d 
their votes upon any matter. 
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f § 265. Every member of the grand jury must keep se- f^^retsof 
bret whatever he himself* or any other grand juror, may j^jy^^"^ *>® 
bave said, or in what manner he, or any other grand juror, 
daay have voted, on a matter before them. 

■ § 266. A member of the grand jury may, however, be Grand 
required by any court, to disclose the testimony of a wit- dfscfoar 
&ess examined before the grand jury, for the purpose of Sony oJ'a 
ascertaining whether it is consistent with that given by 
jthe witness before the court ; or to disclose the testimony 
given before them by any person upon a charge against 
hiin for perjury in giving his testimony, or upon his trial 
therefor. 

§ 267. A grand juror cannot be questioned for any thing Grand ju- 
he may say, or any vot^ he may give, in the grand jury ^,®2^|%, 
relative to a matter legally pending before the jury, except Suet m' 
for a perjury of which he rpay have been guilty, in making ™°^' 
an accusation or giving testimony to his fellow jurors. 



TITLE V. 

OF THE INDICTMENT. 



Chaptbr I. Finding and presentation of the indictment. 
II. Form of the indictmeiit. 

III. Amendment of the indictment. 

IV. Arraignment of the defendant. 
V. Setting aside the indictment. 

VI. Demurrer. 
VII. Plea. 
VIII. Removal of the action before trial. 



CHAPTER I. 



FINDING AND PRESENTATION OF THE INDICTMENT. 

Sbgtioit 268. Indictment must be found by twelve grand jurors, and indorsed 
by foreman. 
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Sbctton 269. If not so found, depositions, &c., must be returned to tbA coiurl 
with dismissal indorsed. 

270. Effect of dismissal. 

271. Names of witnesses must be indorsed upon indictment. 

272. Indictment must be presented in presence of the grand j ury, 

filed. 

Indict- § 268. An indictment cannot be found, without tlie co 

be found currence of at least twelve errand iurors. Wlien so found 

by twelve , ^ » 

j5?Sre,andi* must be indorsed, "A true bill," and the indorsemen 
by**f^ must be signed by the foreman of the grand jury. 

man. 

If not so § 269. If twelve grand jurors do not concur in finding 
deposi- an indictment, the depositions, (and statement, if any,) 
returned ' transmitted to them, must be returned to the court, witli an 
court! with indorsement thereon, signed by the foreman, to the effect 

dismissal , i . . i i • •■ . • -■ 

indorsed, that the charge is dismissed. 

Effect of 8 270. The dismissal of the charge does not, however, 

dismissal. .... 

prevent its being again submitted to a grand jury, as often 
as the court may so direct. But without such direction, it 
cannot be again submitted. 



Names of 
witnesses 



§ 271. When an indictment is found, the names of the 
mu?t®b^* witnesses examined before the grand jury, or whose depo- 
uDon in- sitions may have been read before them, as provided in 
section 255, must be indorsed upon the indictment before 
it is presented to the court. If not so indorsed, the court 
must, upon the application of the defendant, at any time 
before trial, direct the names of such witnesses as they appear 
upon the minutes of the grand jury to be furnished to him 
forthwith. 

§ 272. An indictment, when found by the grand jury, 
™e®pr™^^ as prescribed in section 268, must be presented by their 
preslSce" foreman, in their presence, to the court, and must be filed 
SJand jury with the clcrk, and remain in his office as a public record, 

and filed. ' * 
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CHAPTER IL 

FORM OF THE INDICTMENT. 

feKmON 273. Foi;ps of pleading heretofore existing, abolished. 

274. First pleading for the people, is indictment. 

275. Indictment, what to contain. 

276. Form of indictment. 

277. When defendant is Indicted by fictitious or erroneous name, his 

true name may be inserted in subsequent proceedings. 

278. 279. Indictment must charge but one crime and in one form, except 

where it may be committed by different means. 
380. Statement as to time when crime was committed. 

281. Statement as to person injured or intended to be injured. 

282. Construction of words used in indictment. 

283. Words used in a statute need not be strictly pursued. 

284. Indictment when sufficient. 

285. Indictment not insufficient for defect of form, not tending to pre- 

judice defendant. 

286. Presumptions of law and matters of which judicial notice is taken, 

need not be stated. 

287. Pleading a judgment or determination of, or proceeding before a 

court or offlc^er of special jurisdiction. 

288. Private statute, how pleaded. 

289. Pleading in indictment for libel. 

290. Pleading in indictment for forgery, where the instrument has been 

destroyed, or withheld by defendant. 

291. Pleading in indictment for perjury or subornation of perjury. . . 

292. Upon indictment against several, one or more may be convicted 

or acquitted. 

§ 273. All the forms of pleading in criminal actions. Forms of 
heretofore existing, are abolished ; and hereafter, the forms Eil-^ffre 
of pleading, and the rules by which the sufficiency of plead- aboiffii. 
ings is to be determined, are those prescribed by this Code. 

§ 274. The first pleading on the part of the people is ^j^^ 
the indictment. ilV^^ 

people, is 
hidict- 

§ 275. The indictment must contain : Sd§5t- 

1. The title of the action, specifying the name of the ^^^ 
court to which the indictment is presented, and the. names 

of the parties ; 

2. A plain and concise statement of the act constituting 
the crime, without unnecessary repetition. 

10 
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Form of § 276. It may be substantially in the following form : 



ment- 



Court of oyer and terminer of the county of 
[stating the proper county.] 

Court of oyer and terminer of the city and county oi 
New York. 

or, 

Court of sessions of the county of , [stating th^a 

proper county.] 

or, 

Court of general sessions of the city and county of New 
York. 

or 

City court of the city of [stating the proper 

city.] 

The People of the state of New York^ 

against 

A. B. 

• The grand jury of the 

[here insert the name of the county, or of the city, or of tne 
city and county, in which the indictment is found,] by this 
indictment, accuse A. B. of the crime of [here 

insert the name of the crime, if it have one, such as treason, 
murder, arson, manslaughter, or the like, or if it be a misde- 
meanor, having no general name, such as libel, assault, or 
the like, insert a brief description of it, as it is given by 
statute ;] committed as follows : 

The said A. B., on the day of ,18 , at 

the town, [or city or village, as the case may be] of 
in this county, [here set forth the act charged as an offense.] 
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§ 277. If a defendant is indicted by a fictitious or d^f®?dant 
ierroneous name, and in any stage of the proceedings his true by Scth®^ 
nanxe is discovered, it may be inserted in the subsequent erroneous 

, •/ .... name, his 

proceedings, referring to the fact of his being indicted by mSybe"*^ 
the name mentioned in the indictment. sXle-*^^^'^ 

quent pro- 
ceedings. 

S 278. ^The indictment must char2:e but one crime and in indict- 
one form except as m the next section provided ; ™^st^^ ^^^ 

one crime 
, and in one 

^ § 279. The crime may be charged m separate counts to l^^^^ 
have been committed by different means ; and where the may^bi*^ 
acts complained of may constitute different crimes, such tedjjy ^ 
crimes may be cliarged in separate counts. means. 

{J 280. The precise tipie at which the crime was com- statement 
mitted need not be stated in the indictment ; but it maybe wheV'"® 

, crime was 

alleged to have been committed at any time before the J^^°^**' 
finding thereof, except where the time is a material ingre- 
dient in the crime. 

S 281. When an offense involves the comniission of, or statement 
an attempt to commit a private injury, and is described |S?e^"Ji. 
Avith sufficient certainty in other respects to identify the lo^be"^®^ 
act, an erroneous allegation as to the person injured, or 
intended to be injured, is not material. 

S 282. The words used in an indictment must be con- constmc- 
. . . . ^^^^ ^^ 

stinied in their usual acceptation, in common language, ^s^^^ ?n in 

except words and phrases defined by law, w^hich are to be ***^*^°^®'^^- 
construed according to their legal meaning. 

§ 283. Words used in a statute to define a crime need words 

^ ^ used in a 

not be strictly pursued in the indictment ; but other words, ne^ed not 
conveying the same meaning, may be used. pSreuld'^ 

§ 284. The indictment is sufficient, if it can be under- indict- 
stood therefrom wiien suf 

floient. 
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1. Ttat it is entitled in a court having authority to re« 
ceive it, though the name of the court be not accurately 
stated ; 

2. That it was found by a grand jury of the county, or if 
in a city couit, of the city in which the court was held ; 

3. That the defendant is named, or if his name cannot be 
discovered, that he is described by a fictitious name, with 
the statement that it has been found impossible to discover 
his re»l name ; 

4. That the crime was committed at some place -vvithiii 
the jurisdiction of the court ; except where, as provided by 
sections 133 to 138, both inclusive, the act, though done 
without the local jurisdiction of the county, is triable 
therein ; 

5. That the crime was committed at some time prior to 
the finding of the indictment ; 

6. That the act or omission, charged as the crime, is 
plainly and concisely set forth ; 

7. That the act or omission, charged as the crime, is 
stated with such a degree of certainty, as to enable the court 
to pronounce judgment, upon a conviction, according to the 
right of the case. 

Indict- § 285. No indictment is insufficient, nor can the trial, 

insuffi-^ judgment, or other proceedings thereon be aifected, by rea- 
form* not ^^^ ^^ ^^ impcrfcction in matter of form, which does not 
tS^prejL- tend to the prejudice of the substantial rights of the 
fendant. defendant, upon the merits. 

Son?S^ § 286. Neither presumptions of law, nor matters of 
mltte?^ of which judicial notice is taken, need be stated in an indict- 

wbich ju- 
dicial ment. 
notice is 
taken, 

Srs^ated. § 287. In pleading a judgment or other determination of 
^Idgment* a court or officer of special jurisdiction, it is not necessary 
mination^ to state thc facts coufcrriug jurisdiction ; but the judg- 
bSforefa xneut or determination may be stated to have been duly 
SfflcOT^Sf given or made. The facts constituting jurisdiction, how- 
jurisdic- ever, must be established on the trial. 

tton. ' 
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I § ^^. In pleading a private statute, or a right derived ftatSt?, 
therefrom, it is sufficient to refer to the statute, by its title pfelded. 
and the day of its passage, and the court must thereupon 
take judicial notice thereof. 

§289. An indictment for libel need not set forth any Pleading 
In mdict- 

extrinsic facts for the purpose of showing the application ^^^^ ^^^ 
to the party libeled, of the defamatory matter on which the 
indictment is founded ; but it is sufficient to state generally, 
that the same was published concerning him ; and the fact 
that it was so published, must be established on the trial. 

§ 290. When an instrument, which is the subject of an ^]®^\°« 
indictment for forgery, has been destroyed or withheld by ^^ge^!^ 
the act or procurement of the defendant, and the fact of the T^trt^^^ 
destruction or withholding is alleged in the indictment, arid been de- 

^ ^ , , stroyed, or 

established on the trial, the misdescription of the instru- ^^^^^^ 
ment is immaterial. fendant. 

§ 291. In an indictment for peijury or subornation of J^i«i*^\°f. 
peijury, it is sufficient to set forth the substance of the con- pe^Jury^or 
troversy or matter in respect to which the crime was com- tuJjfoT" 
mitted, and in what court, or before whom, the oath alleged 
to be false was taken, and that the court or person before 
whom it was taken had authority to administer it, with 
proper allegations of the falsity of the matter on which the 
perjury is assigned ; but the indictment need not set forth 
the pleadings, record or proceedings with which the oath is 
connected, nor the commission or authority of the court or 
person where or before whom the perjury was committed. 

8 292. Upon an indictment against several defendants upon in- 

^ ^ , ^ , dictment 

any one or more may be convicted or acquitted. Mvi?!?, 

one or 
more may 
be con- 
victed or 
acquitted. 



78 CODE OF CmMINAL PROCEDURE 



CHAPTER III. 

AMEITDMENT OF THE INDICTMENT. 

Section 293. When amendm,ent allowed. 

294. Trial to proceed. 

295. Effect of verdict, &c. 

When § 293. Upon the trial of an indictment, when a variance 

iSwedf^' between the allegation therein and the proof, in respect to 
time, or in the name or description of any place, person 
or thing, shall appear, the court may, in its judgment, if 
the defendant cannot be thereby prejudiced in his defense 
on the merits, direct the indictment to be amended, accord- 
ing to the proof, on such terms as to the postponement of 
the trial, to be had before the same or another jury, as tha 
' court may deem reasonable. 

™oceed. ' § ^^^' ^^^^ such amendment, the trial, whenever the 
same shall be proceeded with, shall proceed in the samei 
manner and with the same consequences, as if no such vari-^ 
ance had occurred. 

Effeci^of § 295. A verdict and judgment, which shall be giveii 

' after the making of any such amendment, shall be of the 

same, force and effect, as if the indictment had originally 

been found in its amended form. 



CHAPTER IV, 

ARRAIGNMENT OF THE DEFENDANT. 

Section 296. Defendant must be arraigned in the court in which indictment ii 
found, if triable therein, or if not, in that to which it is sent o^ 
removed. 

297. If indictment be for felony, defendant must be present ; if foi 

misdemeanor, he mav appear by counsel. 

298. When personal appearance is necessary, if defendant be in cu» 

tody, he must be brought before the court. 
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BBcnOK 209. If discharged on bail or deposit, bench warrant to issae. 
800. Bench warrant, by whom, and how issued . 
301. Form of bench warrant. 

S02. Direction in bench warrant, if indictment be for misdemeanor. 
803. If offense be bailable, order for bail to be indorsed on bench war- 
rant. 
304. Bench warrant, how served. 

806. Proceedings on bench warrant, when defendant is brought before 
magistrate of another county. 

806. Ordering defendant into custody, or increasing bail, when indict- 

ment is for felony. 

807. Defendant, if present, to be committed ; if not, bench warrant to 

issue. 

308. Defendant appearing for arraignment without counsel, to be In- 

formed of his right to counsel. 

309. Arraignment, how made. 

810. If be gave another name, subsequent proceedings to be had by 
that name, referring to name in the indictment. 

311. Time allowed defendant to answer indictment. 

312. How defendant may answer indictment. 

§ 296. When the indictment is filed, the defendant ^^^^^^^^^ 
must be aiTaigned thereon, before the court in which it is f"thf "®*^ 
found, if it be triable therein, or if not, before the court wmSi Pn- 

, _ . , ■ dlctraent 

to which it 18 sent or removed. lllT,'^^^ " 

tnable 

§ 297. If the indictment be for a felony, the defendant orlpot, 
must be personally present ; but if for a misdemeanor only, J^J^^ll^\ 

moved. 



dict- 



his personal appearance is unnecessary, and he may appear ^"J^ 
upon the arraignment by counsel. forfeiony. 

§ 298. When his personal appearance is necessary, if he '']£l^^^ 
be in custody, the court may direct the officer in whose dlSfe, 
custody he is, to bring him before it to be arraigned. app'Sw by' 

§ 299. If the defendant have been discharged on bail, when 
or have deposited money instead thereof, and do not appear ^BF 
to be arraigned, when his personal attendance is necessary, ifd^lll: 
the court, in addition to the forfeiture of the undertaking ?i"stod>" 

• -I .-, ■ J, , - , O he must 

Of bail or of the money deposited, may direct the clerk to beforeThe 
issue a bench warrant for his arrest. r^T' 

If dis- 

§ 300. ^rhe clerk, on the ai)plication of the district &'d2^' 
attorney, may accordingly at any time after the order -^«nc»i ^ap 
wnetner the court be sitting or not, issue a bench warrant '^^"^• 
into one or more counties. A bench warrant for the arrest of "m, 
any offender indicted may be issu.d by the district at- f|{j^^'"' 
torney in the manner and form now prescrii.ed by law at 
any time after such indictme!it shaU be f mnd. 



how ' 
issued. 
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warrant. 



J^rmof § 301. Th^ bench warrant issued by the clerk upon th 
indictment must, if tlie offense be a felony, be substantially 
in the following form: 

" County of Albany, [or as the case may be]. 

" In the name of the people of the state of New York 
To any sheriff, constable, marshal or policeman ii 
this state. An indictment having been found oi 
the day of ,18 , in the cou7't of sessiom 
[seal.]* <?/ the count f/ of Albany, [or as the case may be,' 
charging C. D. with the crime of [designating i 
generally], 

"You are therefore conunanded, forthwith to arrest th 
above named C. D., and bring him before that court, [or i 
the indictment have been sent or removed to another court, 
before the court of oyer and terminer of that county, [or ai 
the case may be,] to answer the indictment ; or if the cour 
have adjourned for the term, that you deliver him into th( 
custody of the sheriff of the county of Albany, [or as th< 
case may be, or in the city and county of New York " 
the keeper of the city prison of the city of New York."] 

" City [or town] of , the day of ,18 

" By order of the court, 

E. F. Olerhy 



pirection S 302. If the crime be a misdemeanor, the bench wai 

In bench ^ ... . 

iflnmcti ^^^* must be in a similar form, adding to the body thereoi 

S? mis- a direction to the following effect : " or if he require it 

* that you take him before any magistrate in that county, o\ 

in the county in which you arrest him, that he may giv 

bail to answer the indictment." 

If offense § 303. If the crime charged be bailable, the court, upol 

be balJa- *^ ^ , r* i 

flVhlntl directing the bench warrant to issue, may nx the amount 
be^ndors- ^£ |^^|j . ^^^ ^^ g^^j^ ^^^ ^j^ indorsement must be mad 

rant! ^" upou the beuch warrant and signed by the clerk, to th 
following effect : " The defendant is to be admitted to bai 
in the sum of dollars." 
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^§ 304. The bench warrant may be served in any county, ^S^^t, 
[ the same manner as a warrant of arrest, except, that/JSu*^'' 
hen served in another county, it need not be indorsed by 
magistrate of that county. 

;§ 305. If the defendant be brought before a magistrate iproceed- 
I another county for the purpose of giving bail, the magis- ^^^^^ 
%te must proceed in respect thereto, in the same manner f^ndanris 
; if the defendant had been brous^ht before him upon a before' 

*^ , ■*• xna^strate 

^ant of arrest, and the same proceedings may be had ^JuTty*.^®^ 
preon^ as provided in sections 159 to 161, both inclusive. r 

§ 806. If the defendant, before the finding of an ordering 
^ictment, has given bail for his appearance to answer the into'lsus" 
targe, the court, to which the indictment is presented or ba^P^hen 
nt or removed for trial, may order the defendant to be meius 
mmitted to actual custody, either without bail, or unless °' * ^°^' 
f give bail in an increased amount, to be specified in the 
der. 

§ 307. If the defendant be present when the order is Defend- 
ide, he must be forthwith committed according:lY. If he sent*to bS 

1 • ? 1 commtt- 

not present, a bench warrant must be issued and pro- n^'binch 
eded upon, in the manner provided in this chapter. SsSe*"^*^ 

§ 308. If the defendant appear for arraignment, with- Defendant 
t counsel, he must he asked if he desire the aid of coun- for ^^' 

' , raig:nment 

I, and if he does, the court must assign counsel. rounseuto 

be inform- 
____ , Till ed of his 

§ 309. The arraignment must be made by the court, or ^jg^^^to 
' the clerk or district attorney, under its direction, and Arraign- 

*^J ^ ^ ^ ment, how 

isists in stating the charge in the indictment to the °™***®- 
Eendant, and in asking him whether he pleads guilty or 
b guilty thereto. If the defendant demand it, the indict- 
int must be read, or a copy thereof furnished to him be 
e requiring him to plead. 

I 310. If when arraigned the defendant allege that an- n he gave 
ler name is his true name, the court must direct an entry SSmersrh- 

•^ sequent 

>reof in the minutes of the arraignment ; and the sub- Pn^a^^to^be 
[uent proceedings on the indictment may be had against that name. 
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referring him, by that name, referring also to the name by which I 

in the in- 
dictment. 



is indicted. 



Time al- 
lowed de- 



§ 311. If, on the arraignment, the defendant require 
in8wl?^n- ^^ niust be allowed until the next day, or such furth 
dictment. ^.-^^^ ^^^ Y)e allowcd him as the court deems reasonabj 
to answer the indictment. 

SSdant" § 312. In answer to the indictment, the defendant ma 
S!?e^r?i"-" either move the court to set the saine aside, or may demi 

dictment. ^^ ^j^^ thcrctO. 



Indict- 
ment, 
when set 
aside on , 
motion. 



Defend- 
ant, when 
precluded 
from ob- 
jecting to 
indict- 
ment in 
any other 
manner. 



CHAPTER V. 

SETTING ASIDE THE INDICTMENT. 

Section 818. Indictment, when set aside on motion. 

814. Defendant, when precluded trom objecting to indictment in ■ 

other manner. 
316. Motion, when heard. 

816. If denied, defendant must immediately demur or plead. 

817. If granted, defendant discharged, unless the case be submitted 

the same or another grand jury. 

818. Effect of order for re-submission. 

819. When new indictment not found. 

820. Order to set aside indictment, no bar to. another prosecution. 

§ 313. The indictment must be set aside, by the cou 
in which the defendant is arraigned, and upon his motia 
in either of the following cases : 

1. When it is not found, indorsed and presented, as p 
scribed in sections 268 and 272 ; 

2. When a person has been permitted to be present dn 
ing the session of the grand jury, while the charge ei 
braced in the indictment was under consideration, exce 
as provided in sections 262, 263 and 264. 

§ 814. If the motion to set aside the indictment be a 
made, the defendant is precluded from afterward takil 
the objections mentioned in the last section. 
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i § 316, The motion to set aside an indictment must be JJg**^°' 
ieard at the time of the arraignment, unless, for good '^®*'^' 
ansa, the court postpone the hearing to another time. 

I § 316. If the motion be denied, the defendant must im- J^ef1>ffift 
Mediately answer the indictment, either by demurring or Sedk*t"iy 

•I J. ,1 . demur or 

ileading thereto. piead. 

§ 317. If the motion be granted, the court must order J^^^g^^ 
nat the defendant, if in custody, be discharged therefrom, charged, 
T if under bail, that his bail be exonerated, or if he have cwrbe 
bposited money instead of bail, that the money be re- ^^\ 
anded to him ; unless the court direct that the case be pand®' 
B-submitted to the same or another grand jury, ' 

§ 318. If the court direct that the case be re-submitted, ^^^}f^^j, 
be defendant, if already in custody, must so remain, unless JSmIou. 
e be admitted to bail ; or if already admitted to .bail, or 
toney have been deposited instead thereof, the bail or 
koney is answerable for the appearance of the defendant 
) answer a new indictment. 

§ 319. Unless a new indictment be found, before the when new 
ext grand jury of the county or city is discharged, the mentnot 
>urt must, on the discharge of such grand jury, make 
hie order prescribed by section 317. 

. S 320. An order to set aside an indictment, as provided order to 

' *^ , . set asMe 

I this chapter, is no bar to a future prosecution for the JSent,*"no 
ime offense. K^b?" 

•cution. 
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CHAPTER VI. 

DEMUBBEB. 

SBOnON 821. Only pleading for defendant, is demurrer or plt9L 
822. Bemurrer or plea, when put in. 
828. Grounds of demurrer. 

824. Demurrer, how put in, and its form. 

825. When heard. 

826. Judgment on demurrer. 

827. If allowed, judgment a bar to another prosecution, unless direo' 

tion that the case be re-submitted to the same or another grand 

828. If re-submission not ordered, defendant discharged. 

829. Proceedings, if re-submission ordered. 

880. If demurrer- disallowed, defendant may be permitted to plead* 

When he must do so, and effect of his omission. 

881. When objections, forming ground of demurrer, may be taken at 

the trial, or in arrest of judgment. 

§ 321. The only pleading on the part of the defendant 
is either a demurrer or a plea. 



fordb- 
fendaDt, is 
demurrer 
or plea. 
Demurrer 

wh^en*put either at the time of the arraignment, or at such other time 
as may be allowed to the defendant for that purpose, 



§ 322. 



Both the demurrer and the plea must be put in, 



Grounds 
of de- 
murrer. 



§ 323. The defendant may demur to the indictment, 
when it appears upon the face thereof, 

1. That the grand jury, by which it was found, had no 
legal authority to inquire into the crime charged, by rea- 
son of its not being within the local jurisdiction of the 
county; or ! 

2. That the indictment does not conform substantially to! 
the requirements of sections 275 and 276 ; or 

3. That more than one crime is charged in the indict* 
ment within the meaning of sections 278 or 279 ; or 

4. That the facts stated do not constitute a crime ; or 

5. That the indictment contains matter, which, if true, 
would constitute a legal justification or excuse for the acts 
charged, or other legal bar to the prosecution. 
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§ 324. The demurrer must be in writing, signed either Demurrer, 
\ij the defendant or his counsel, and filed. It must dis- J^'^^"^*** 
jinctly specify the grounds of objection to the indictment, 
^r it may be disregarded. 

§ 325. Upon the demurrer being filed, the objections ^^eii 
>resented thereby must be heard at such time as the court ^^^''^' 
nay appoint. 

§ 3-26. The court must give judgment upon the de- Judgment 
tnurrer either allowing or disallowing it ; and an order to* murrer. 
khat effect must be entered upon the minutes. 

§ 327. If the demurrer be allowed, the judgment is final K|*^;?,^^^' 
apon the indictment demuiTed to, and is a bar to another anoThe^r 
prosecution for the same offense, unless the couil;, beinff of tton^"" 

' o unless di- 

ppinion that the objection on which the demurrer " is Jg^^^Jg^ 
allowed may be avoided in a new indictment, direct the sSbm^tted* 
case to be re-submitted to the same or another strand lury. same^or 

° •* •^ another 

§ 328. If the court do nbt direct the case to be re-sub- if re^sub- " 
mitted, the defendant, if in custody, must be discharged, ^^^^^^^ 
pr if admitted to bail, his bail is exonerated, or if he have gff®"*i*o* 
deposited money instead of bail, the money must be °*^*^*®^- 
refunded to him. 



§ 329. If the court direct that the case be submitted Proceed- 
anew, the same proceedings must be had thereon as are pre- ^^^^' ' 
scribed in sections 318 and 319. ordered. 

§ 330. If the demurrer be disallowed, the court must k de- 
permit the defendant, at his election, to plead ; which he dis-"®^ 
must do forthwith, or at such time as the court may allow, de^e^^ant 

' ^ may be 

If he do not plead, judgment must be pronounced against f® pfead!"* 
him, if the crime charged is a misdemeanor, other- must do^ 
wise a plea of " not guilty " must be entered. effect of 

^ o J his omis- 

sion 

§ 331.- The objections mentioned in section 323 can only when ob- 
be taken by demurrer ; except that the objection to the to?m?S2' 
jurisdiction of the court over the subject of the indictment, ^murrer. 
or that the facts stated do not constitute a crime, may be the^tnll 
taken at the trial, under the plea of not guilty, and in of^udg^** 
arrest of judgment. ^^^ ' 
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CHAPTER VIL 

PLEA. 

Section 832. The dififerent kinds of pleas. 
338. Plea, how put in. 
834. Its form. , 

335. Plea of gailty, how pat in. 

336. Plea of insanity. 

337. Plea may be withdrawn, by permission of the court. 

338. What is denied by a plea of not guilty. 
389. What may be given in evidence under it. 
340, 841. What is deemed a former acquittal. 

842. If defendant refuse to answer indictment, plea of not guilty 
be entered. 

The differ- 8 332. There are three kinds of pleas to an indictment 

ent kinds ^ ^ 

of pleas a plea of 

1. Guilty; 

2. Not guilty ; 

3. A former judgment of conviction or acquittal of thi 
crime charged ; which may be pleaded either with oi 
without the plea of not guilty. 

piea^iiow § 333. Every plea must be oral, and must be entered 
upon the minutes of the court. 

it»<orm. § 334. The plea must be entered in substantially the fol 
lowing form : 

1. If the defendant plead guilty to the crime charges 
in the indictment, " the defendant pleads that he is guilty ; 

2. If he plead guilty to any lesser crime than that charge( 
in the' indictment, " the defendant pleads guilty to the 
crime of "—(naming it). 

3. If he plead not guilty, " the defendant pleads no 
guilty." 

4. If he plead a former conviction or acquittal : " thi 
defendant pleads, that he has already been convicted (oi 
acquitted, as the case may be), of the crime chargec 
in this indictment, by the judgment of the court of — 
(naming it), rendered at (naming the place), on thi 

— day of ." 
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§ 335. A plea of guilty c<in only be put in by the de- I'ifJ.^' 
Bndant himself in open court, except upon an indictment uiT ^"* 
gainst a corporation ; in which case, it may be put in by 
ounseL 

§ 336. Whenever a person, in confinement under indict- f^^^^^ly^ 
lent, desires to offer the plea of insanity, he may present 
ach plea, at the time of his arraignment, as a specification 
cnder the plea of not guilty. 

§ 337. The court may in its discretion, at any time before be^witS^ 
adgment upon a plea of guilty, permit it to be withdrawn, pSm?8-**^ 
nd a plea of not guilty substituted. court. 

§ 338. The plea of not guilty is a denial of every ma- dented^)y 
erial allegation in the indictment. nottfuiity. 

§ 339. All matters of fact, tending to establish a defense, i^^g^y^*^ 
ither than that specified in the third subdivision of section undent® 
fe2, may be given in evidence under the plea of not guilty. 

§340. If the defendant were formerly acquitted on the what is 
•/ J- deemed a 

round of a variance between the indictment and the proof, icqufttai. 
t the indictment were dismissed upon an objection to its 
orm or substance, without a judgment of acquittal, it is 
ot deemed an acquittal of the same offense. 

§ 341. When, however, the defendant was acquitted on w. 
he merits, he is deemed acquitted of the same offense, 
otwithstanding a defect in form or substance, in the 
idictment on which he was acquitted. 

If def end- 

§ 342. If the defendant refuse to answer an indictment, tolSwe? 
y demurrer or plea, a plea of not guilty must be entered. 4®Sot^^^ 

ffuilty to 
entered. 
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Existing 
writs and 
proceed- 
ings, to 
remove 
Indict- 
ment 
before 
trial abol- 
ished. 

When, and 
in what 
cases, in- 
dictment 
may be 
removed 
before 
trial. 
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CHAPTER VIII 

ItEMOVAL OF THE ACTION, BEFORE TRIAL. 

SECTIDK843. Existing writs and proceedings, to remove indictment befort 
trial abolished. 

344. When, and in what caseS; indictment may be removed before 
trial. 

845. If former trial were had, indictment may be removed before the 

new trial. 

846. Application for removal, bow made. 

847. Stay of trial, how obtained, to enable defendant to apply for re- 

moval. 
848) Pecision on application for stay, to be indorsed on papers and filed. 

349. If application for stay be denied, no other application can be made. 

350. Violation of last section, a misdemeanor and contempt, and order 

of removal to be vacated. 

851. Order of removal to be filed, and pleadings and proceedings to be 

transmitted. 

852. Proceedings on removal, if defendant be in custody. 

353. Order for removal must be filed, before a juror is sworn. Author- 
ity of the court to which indictment is removed. 

§ 343. All writs' and other proceedings heretofore ex-, 
isting, for the removal, upon the application of the defend- 
ant, of criminal actions prosecuted by indictment, from one 
court to another before trial, are abolished. 

§ 344. A criminal action, prosecuted by indictment, may, 
at any time before trial, on the application of the defend- 
ant, be removed from the court in which it is pending, as 
provided in this chapter, in the following cases : 

1. From a court of sessions or a city court, to the court 
of oyer and terminer of the same county, for good cause 
shown ; 

2. From a court of oyer and terminer or sessions, or a 
city court, to the court of oyer and terminer of another 
county, on the ground that a fair and inapartial trial cannot 
be had in the county or city where the indictment is pend 
ing. 
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§ 345. If one or more trials be had, and a new trial is ^Jj™®j, 
necessary, either by reason of the discharge of a jury with- Si^tmSnt 
t>ut ^ verdict, or of the granting of a new trial, the removal removed 

■I 11 T . 1 ^ 1 • 1 before the 

inay be allowed at any time before the new trial. newtriaL 

§ 346. The application for the order of removal must be ^^f^ 
Euade to the supreme court, at a special term in the district, howmtlie. 
jipoii notice of at least ten days to the district attorney of 
the county where the indictment is pending, with a copy of 
the aflSdavits or other papers on which the application is 
founded. 

§ 347. To enable the defendant to make the application, stay o^^^ 
a judge of the supreme court may, in his discretion, upon tolnabie* 
good cause shown by affidavit, make an order staying the to ap'ply'^* 
trial of the indictment, until the application can be made removal. 
and decided. 

8 348. When an application for an order to stay the trial Demsion 
is made to the supreme court, it must indorse its decision *}.^n ^^^^^ 
on the affidavits or other papers presented, and cause them iJJf pape^rs 
to be immediately filed with the clerk of the court, in which *^ 
the indictment is pending. 

§ 349. K the application for an order to stay the trial Jf^,*pj»JJ.*^ 
has been made before one judge and denied, a similar appli- de^nied! no 
cation cannot be made to another iud^e. piicltio^ 

^ ^ can be 

made. 

8 350. A violation of the last section is punishable not violation 

" , ■*■ . of last 

only as a misdemeanor, but as a contempt of the court in ^{;*^^°»* 
whicji the indictment is pending ; and that court must Sfl ''con- 
vacate an order of removal made in violation thereof. orde!-*©?'' 

removal to 
be vacated. 

§351. If the supreme court order the removal of the order of 
action, a certified copy of the order for that purpose must E^'flSed, 
be delivered to and filed With the clerk of the court where in^sand 

proceea- 

the indictment is pending ; who must thereupon transmit t?S^ ^ 

the same with the pleadings and proceedings in the action, ™ 

including all undertakings for the appearance of the 

defendant or of the witnesses, or a certified copy of the 

same, to* the court, to which the action is removed. 
12 
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§ 352. If the defendant be in custody, and the removi 
be to the court of oyer and terminer of another countjl 
than that where the indictment is pending, the order mua 
provide for the removal of the defendant, by the sheriff o 
the county where he is imprisoned, to the custody of tfc 
proper officer of the county to which the action is removed 
and he must be forthwith removed accordingly. 

§ 353. An order for the removal of the action is of m 
effect, unless a certified copy thereof be filed, as required 
by section 351, before a juror is sworn tp try the indict- 
ment. When thus filed, the court to which the action ia 
removed, must proceed to trial and judgment therein. 



TITLE VI. 



Issue of 

fact, 

defined. 



OF THE PROCEEDINGS ON THE INDICTMENT, BEFORE TRIAL. 

Chapter I. The mode of trial. 

II. Formation of the trial jaiy. 
III. Challenging the jury. 



CHAPTER L 

THE MODE OF TRIAL. 

Section 854. Issue of fact, defined. 

355. How tried. 

356. Appearance. 

357. Preparation for trial. 

§ 354. An issue of fact arises, 

1. Upon a plea of not guilty ; or 

2. Upon a plea of a former conviction or acquittal oi 
the same crime. 



How tried. § 355. An issuc of fact must be tried by a jury of thd 
county in which the indictment was found, unless the action 
be removed, by order of the supreme court, into the courfl 
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11 oyer and tefminer of another county, as provided in the 
pcond subdivision of section 344. 

I S 356. If the indictment be for a misdemeanor, the trial fppeai- 

o ' ance. 

Day be had in the absence of the defendant, if he appear 
)y counsel ; but if the indictment be for a felony, the de- 
bndant must be personally present. 

§ 357. After his plea, the defendant is entitled to at least gj^pj^ 
mo days to prepare for his trial, if he require it, *'***• 



CHAPTER IL 

FORMATION OF THE TRIAL JURY. 
[bction 358. Jurors in criminal ooarts. 

§ 358. The trial jury is formed, as prescribed by the Code jurors iq 
)f Civil Procedure. Soim?. 



CHAPTER IIL 

CHALLENGING THE JURY. 

• 
8&CTION 850. Definition and division of challenges. 

860. When there are several defendants, they must onitft Ui their 

challenges . 

861. Challenge to the panel, defined. 

862. Upon what founded. 
868. When and how taken. 

864 If sufficiency of the facts be denied, adverse party may except. 
Exception, how made and tried. 

865. If exception overruled, court may allow denial of challenge. If 

allowed, may permit challenge to be amended. 

866. Denial of challenge, how made, and trial thereof. 

867. Who may be examined on trial of challenge. 

868. If challenge alio wed, jury to be discharged. If disallowed, jury 

to be impaneled. 
^69. Defendant to be informed of his right to challenge an individual 
juror. 
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Sbction 370. Kinds of challenge to individual juror. 
371. Challenge, when taken. 
' 372. Peremptory challenge. 

373. Number of peremptory challenges to which defendant is entitltj 

374. Definition and kinds of challenge for cause. 

375. General causes of challenge. 

376. Particular causes of challenge. 
877. Grounds of challenge for implied bias. 

378. Grounds of challenge for actual bias. 

379. Exemption, not a ground of challenge. 

380. Causes of challenge, how stated. 
881. Exceptions to challenge and denial thereof. 
383. Challenge, how tried, if denied. 

383. Juror challenged may be examined as a witness. 

384. Rules of evidence on trial of challenge. 

385. Challenges, first by defendant and then by the people. 

386. Order of challenges. 

387. Jury to be sworn, &c. 



Deflnition § 359. , A challenge is an objection made to trial jaroit 
fonof^*" and is of two kinds : 

1. To the panel ; 

2. To an individual juror. 

When § 360. When several defendants are tried together the 

8evl?a"de- cannot sever their challensres, but must join therein. 

fendants, ^ ' •' 

they must 

thii?chai- § 361. A challenge to the panel is an objection made * 

Challenge all the trial juroi-s returned, and may be taken as well to 

panel, thc paucl retumcd for the term, as to an additional pan< 

ordered to complete the jury. 

Upon what § 362. A challenge to the panel can be founded only o] 
founded. ^ inaterial departure, to the prejudice of the defendant, froD 
the forms prescribed by the Code of Civil Procedure, i 
respect to the drawing and return of the jury, or on th 
intentional omission of the sheriff to summon one or mot 
of the jurors drawn. 

When and § 363. A challenge to the panel must be taken before i 

taken. juror is swom, and must be in writing, specifying dii 

tinctly the facts constituting the ground of challenge, 



If suffl- § 364. If the sufficiency of the facts alleged as a ground 

ciency of 
the facts 
be denied, 



the^^f Jots of challenge be denied, the adverse party may except t 
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ihe challenge. The exception need not be'in writing, but J^JI^^y^^ay 
inust be entered npon the minutes of the court ; and there- Exception, 
Irpon the court must proceed to try the sufficiency of the aSd tried! 
jhallenge, assuming the facts alleged therein to be tnie. 

8 365. If, on the exception, the court deem the challensre if excep- 

iS» . . .« . . • .1 tionover- 

iufficient, it may, if justice require it, permit the party [^i®?4^i^'JJ* 
excepting, to withdraw his exception, and to deny the facts cSSifJngi. 
illeged in the challenge. If the exception be allowed, the may S^- ' 
sourt may, in like manner, permit an amendment of the Jf^fJ^J^® 
shallenge. 

8 366. If the challenge be denied, the denial may, inr>eniaiof 

•^ ^ ' ^•^^ challenge, 

like manner, be oral, and must be entered upon the minutes aSd Sm^ 
?f the court ; and the court must proceed to try the ques- ^'^®^®^'- 
tion of fact. 

§ 367. Upon the trial of the challenge, the officers, who may 
whether judicial or ministerial, whose irregularity is com- Jned on 
f)lained of, as well as any other persons, may be examined c^a"e°Ke- 
to prove or disprove the facts alleged as the ground of the 
challenge. 

§ 368. If, either upon an exception to the challenge, or a if chai- 
ienial of the facts, the challenge be allowed, the court must Ji^rTto'be 
iischarge the jury, so far as the trial of the indictment in chWd. 
mestion is concerned. If the challene^e be disallowed, the lowed? ' 
3ourt must direct the jury to be impaneled. impaneled 

8 369. Before a juror is called, the defendant must be Defendant 

« IT T T . 1 . . T . _ . to be in- 

niormed by the court, or under its direction, that it he I<?"°®?,^/ 

*/ ' ' his right to 

totend to challenge an individual juror, he must do so when anfndivfd- 
jhe Juror appears, and before he is sworn. 

§ 370. A challenge to an individual juror may be taken Kinds of 
either by the people or by the defendant, and is either uauurort 

1. Peremptory, or 

2. For cause. 

§ 371. A challenge must be taken when the juror challenge 
appears, and before he is sworn ; but the court may, in its ta^en. 
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discretion, for good cause, set aside a juror at any tim 
before evidence is given in the action. 

Peremi^ § 372. A peremptory challenge is an objection to a JuroFj 

leDge. f^j, ^]iich no reason need be given, but upon which th< 

court must exclude him. 

Number of § 373. Peremptory challenges must be taken in number 
\2IlcP}l^' as follows : 

leges to 

Sndant u L If the crfme charged be punishable with death, thirty;! 

2. If punishable with imprisonment for life, or for a term 
of ten years or more, twenty ; 

3. In all other cases, five. 

Definition § 374. A challenge for cause is an objection to a partic 

fengeVor ^^^^ j^^^^i ^^^ is either, 

cause. ^ General, that the jiiror is disqualified from serving in 

any case ; or 

2. Particular, that he is disqualified from serving in the 

case on trial. 

General § 375. General causes of challenge are, 

causes of ^ * • i • j» j» ^ 

challenge. 1. A conviction lor a iclony ; 

2. A want of any of the qualifications prescribed by the 
Code of Civil Procedure, to render a person a competent 
juror. 

Particular § 376. Particular causes of challenge are of two kinds: 
challenge. 1. For such a bias, as, when the existence of the facts is 
ascertained, does in judgment of law disqualify the juror, 
and which is known in this Code as implied bias ; 

2. For the existence of a state of mind on the part of the 
juror, in reference to the case, or to either party, which 
satisfies the court, in the exercise of a sound discretion, that 
such juror cannot try the issue impartially and without 
prejudice to the substantial rights of the party challenging, 
and which is known in this Code as actual bias. But the 
previous expression or formation of an opinion or impres- 
sion in reference to the guilt or innocence of the defend- 
ant, or a present opinion or impression in reference thereto, 
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Js not a sufficient ground of challenge for actual bias, to any 
person otherwise legally qualified, if he declare on oath, 
I that he believes that such opinion or impression will not in- 
l-flnence his verdict, and that he can render an impartial verdict 
[According to the evidence, and the court is satisfied, that he 
does not entertain such a present opinion or impression as 
would influence his verdict. 

- § 377. A challenge for implied bias may be taken for all Grounds 
or any of the following causes, and for no other : Impife^d' 

1. Consanguinity or affinity within the ninth degree, to ^*^* 
the person alleged to be injured by the crime charged, or 
on \vhose complaint the prosecution was instituted, or to 
the defendant ; 

2. Bearing to him the relation of guardian or ward, attor- 
ney or client,^ or client of the attorney or counsel for the 
people or defendant, master or servant, or landlord or 
tenant, or being a member of the family of the defend- 
ant, or of the person alleged to be injured by the offense 
charged, or on whose complaint the prosecution was insti- 
tuted, or in his employment on wages ; 

3. Being a party adverse to the defendant in a civil 
action or having complained against, or been accused by 
him in a criminal prosecution ; 

4. Having served on the grand jury which found the 
indictment, or on a coroner's jury which inquired into the 
death of a person whose death is the subject of the indict- 
ment ; 

5. Having served on a trial jury, which has tried an- 
other person for the crime charged in th^ indictment ; 

6. Having been one of a jury formerly sworn to try the 
same indictment, and whose verdict was set aside or which 
was discharged without a verdict, after the cause was sub- 
mitted to it ; 

'i. Having served as a juror, in a civil action brought 
against the defendant, for the act charged as a crime ; 

8. If the crime charged be punishable vsdth death, the 
entertaining of such conscientious opinions as would pre- 
clade his finding the defendant guilty ; in which case he 
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shall neither be permitted nor compelled to serve as a 
juror. 

SfXd- § ^^^* ^ challenge for actual bias may be taken for the 
ictSSi'^' cause mentioned in the second subdivision of section 376, 
and for no other cause. 



bias 



Bxemp- 8 379. An exemption from service on a jury is not a 

tion, not a *^ •■■ , , «» «/ 

chtdumgl ^^se of challenge, but the privilege of the person ex- 
empted. 

cauMB of § 380. In a challenge for implied bias, one or more of "^ 
BtaYed. *^^ causes stated in section 377 must be alleged. In a 
challenge for actual bias, the cause stated in the second ' 
subdivision of section 376 must be alleged. In either case, 
the challenge may be oral, but must be entei'ed upon the 
minutes of the court. 

Bxcep- § 381. The adverse party may except to the challenge, in 

SSd denfai *^® ^^^^ manner as to a challenge to the panel ; and the 

thereof, q^j^q proceedings must be had thereon, as prescribed in 

section 364, except that, if the challenge be allowed, the 

juror must be excluded. The adverse party may also 

orally deny the facts alleged as the ground of challenge. 

Challenge, § 382. If thc f acts be denied, the challenge' must be tried 
if^d^nied.' by the court which must either allow or disallow the same 
and direct an entry accordingly on the minutes. If the 
challenge be allowed, the juror must be discharged. 

Juror chai- § 383. Upou the trial of a challenge to an individual 
^am^Sed 3^^^^> "''^^ juror challenged may be examined as a witness, 
Slss!^^ to prove or disprove the challenge ; and is bound to an- 
swer every question pertinent to the inquiry therein. 

Rules of § 384. Other witnesses may also be examined on either 
II triaf of side ; and the rules of evidence applicable to the trial of 

clialleDfire 

' other issues, govern the admission or exclusion of testi- 
mony, on the trial of the challenge. 
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[ § 385. Challengies to an individual juror, except those ^^ 
^hich are peremptory, must be taken, first by the defend- SSlSLnt 
bt, and then by the people. bjihe*"* 

§ 386. Challenges of either party must be taken : 

1. To the panel; ... ^^£^' 

2. To an individual juror, for a general disqualification ; 

3. To an individual juror, for implied bias ; 

4. To an individual juror, for actual bias ; 

§ 387. The first twelve persons who appear, as their jury^o be 
lames are drawn and called, who are approved as indiffer- ^^^"^ *°* 
ait between the parties, and are not discharged or excused, 
nnst be sworn ; and constitute the jury to try the issue. 



TITLE Vn. 

OF THE TRIAL. 



Ohaftbb L The trial. 

II. Conduct of the jury, after the cause is submitted to them. 

III. The verdict. 



CH APTEE I. 

THE TRIAL. 

Bbction 888. In what order trial to proceed, 

889. Defendant presumed innocent, until contrary proved. In case of 

reasonable doubt, entitled to acquittal. 

890. When reasonable doubt of which degree he is guilty, he must be 

convicted of the lowest. 
391. Separate trial of defendants jointly indicted. 

892. Rules of evidence in civil cases applicable in criminal cases, ex- 

cept where otherwise provided in this Code. 

893. Defendant as witness. 

894. Compensation of witness. 

395. Confession of defendant, when evidence, and its eflTect. 
896, 397. Evidence on trial for treason. 
898. Evidence on trial for conspiracy 

, 899. Conviction cannot be had on testimony of accomplice, unless cor- 
roborated. 
13 
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Qscnos 400. If testiiuony show higher crime thaa that charged, coart i 

discharge jury, and hold defendant to answer a new indie tmc 
401. If new indictment not found, defendant to be tried on the o] 

inal indictment. 
408. Court may discharge jury, where it has not jurisdiction of 

offense, or the facts do not constitute an offense. 
403. Proceedings, if jury discharged for want of jurisdiction of ' 

offense, when committed out of the state. 
404r407. Proceedings in such case, when offense committed in tfa 

state. 
408, 409. Proceedings, if jary discharged because the facts do not 

stitute an offense. 

410. When evidence on either side is closed, court may advise acq^ 

tal . Effect of the advice. 

411. View of premises, when ordered, and how conducted. 

412. Duty of officer as to jury. 

413. Knowledge of juror, to be declared in court, and jaror to h 

sworn as witness. 

414. Jurors may be permitted to separate daring - the trial. If 

together, oath of the officers. 

415. Jurors not to converse together on the subject of the trial. 

form an opinion until the cause is submitted. 

416. Proceedings, where juror becomes unable to perform his du^ 

before conclusion of trial. 

417. Court to decide questions of law arising during triaL 

418. On indictment for libel, jury to determine law and fact. 

419. In all other cases, court to decide questions of law, subject U 

right of defendant to except. 

420. Charge to jury. 

421. Jury may decide in court, or retire in the custody of officers 

oath of the officers. 

422. When defendant on bail appears for trial, he may be committed. 

5rde?triai § 388. The jury having been impaneled and sworn, the 
ceed?" trial must proceed in the following order : 

1. The district attorney, or other counsel for the people, 
must open the case, and offer the evidence in support of 
the indictment ; 

2. The defendant or his counsel may then open his de- 
fense, and offer his evidence in support thereof ; 

3. The parties may then, respectively, offer rebutting 
testimony, but the court, for good reason, in furtherance of 
justice, may permit them to offer evidence upon their origi- 
nal case ; 

4. When the evidence is concluded, unless the case is 
submitted to the jury on either side, or on both sides, with- 
out argument, the defendant or his counsel must commence, 
and the counsel for the people conclude the argument to 
the jury ; 



J 
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I 5. The court must then charge the jury. 

§ 389. A defendant in a criminal action is presumed to Defendant 

'-'^ ^ ^ ^ presumed 

be innocent, until the contrary be proved ; and in case of a {i""?i''con- 
heasonable doubt whether his guilt is satisfactorily shown, proved. 
be is entitled to an acquittal. reasonable 

1 doubt, en- 

titled to 

§ 390. When it appears, that a defendant has committed when rea- 
a crime, and there is reasonable ground of doubt, in which d^ubt of 
of two or more degrees he is guilty, he can be convicted of «^^f^^\*| 
tlie lowest of those degrees only. Sinv'i^ 

of the 
lowest. 

S 391. When two or more defendants are jointly indicted separate 
xor a felony, any defendant requiring it, must be tried sepa- Johufy i^. 
rately. In other cases, defendants, jointly indicted, may be ^* 
tried separately or jointly, in the discretion of the court. 

8 392. The rules of evidence in civil cases are applicable Rules of 

^ . • T , . • T 1 • 1 • evidence 

also to criminal cases, except as otherwise provided m this c^^*/i^p_ 

^^_ J _ pUcable in 

t^Oae. criminal 

cases, ex- 
cept 

8 393. The defendant in all cases may testify^as a wit- othemise 

. . . provided 

ness in his own behalf, but his neglect or refusal to testify jn^this 
does not create any presumption against him. Defendant 

•/A 4. , o as Witness. 

§ 394. The rules as to the compensation of witnesses compensa- 
attending trials in criminal cases, prescribed by special stat- w?tneL 
utes, are continued as there defined. 

8 395. A confession of a defendant, whether in the confession 

, of defend-' 

course of judicial proceedings or to a private person, can be ^Jf^erce^*^ 
given in evidence against him, unless made under the influ- eSectf 
ence of fear produced by threats, or unless made upon a 
stipulation of the district attorney, that he shall not be 
prosecuted therefor ; but is not sufficient to warrant his 
conviction, without additional proof that the crime charged 
has been committed. 

S 396. Upon a trial for treason the defendant cannot be Evidence 
convicted, except upon the testimony oi two witnesses to Jj^*'®^^ 
the same overt act, or of one witness to one overt act, and 
another witness to a diiferent overt act of the same treason. 
But if two or more distinct treasons, of different kinds, be 
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alleged in the indictment, two witnesses to prove diflEerei 
treasons are not sufficient to warrant a conviction. 

Id. § 397. Upon a trial . for treason, evidence cannot b 

admitted, of an overt act not expressly chai'ged ia th 
indictment ; nor can the defendant be convicted, unless on 
or more overt acts be expressly alleged therein. 

Evidence § 398. Upou a trial for a conspiracy, in a case where 

on trial 
for con- 
spiracy. 



for con- overt act is necessary to constitute the crime, the defend 



ant cannot be convicted, unless one or more overt acts b 
expressly alleged in the indictment, nor unless one or mon 
of the acts alleged be proved ; but any other overt act, no 
alleged in the indictment, may be given in evidence, 

§ 399. A conviction cannot be had upon the testimon)! 
hld°o5*^® of an accomplice, unless he be corroborated by such othen 
of a^S)m?^ evidence as tends to connect the defendant with the com* 
Fe88*co*r-' mission of the crime: and the corroboration is not suffi« 

roborated. , , , 

cient, if it merely show the commission of the crime, or 
the circumstances thereof. 

If testi- § 400. If it appear by the testimony, that the facts 
h^Tr proved constitute a crime of a higher nature than that 
fense than charged in the indictment, the court may direct the Jury to 
coSr^may be discharged, and all proceedings on the indictment to be 
jury, aJild suspeudcd, Eud may order the defendant to be committed, 
answe?*a*^ or coutiuued ou or admitted to bail, to answer any new 
dfc^meut. indictment which may be found against him for the higher 
offense. 

If new in- .-■. a t ^ • t • i t« 

not^riund. § 401. If an indictment for the higher crime be dis- 
?o be"tri2d missed by the grand jury, or be not found at or before the 
Sriffirfai next term, the court must again proceed to try the defend- 



"'®"*- ant on the original indictment. 



Court may 
discharge 



where it § 402. Thc court may also direct the jury to be dis- 
jurisdic- charged, where it appears that it has not jurisdiction of the 
tife facts^"^ crime, or that the facts, as charged in the indictment, do 



constitute uot coustitutc a crimc. 

an offense. 
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I ••. • / 

k • • • • 

■ § 403. If the jury be discharged* b^dau^e the court has Proceed- 
hot jurisdiction of the crime charged in.-1$;fe. indictment, J^^/d^j 
fend it appear that it was committed out of \h^\ Jupisdiction jSJiSdi"-^' 
pf this state, the court may order the defendant,* tQ**be dis- offense, 
jcnarged, or to be detamed lor a reasonable time s]peQtSed ™* J^^^^ «"* 
m the order, until a communication can be sent by the'diis/ ®J^ ® 
trict attorney to the chief executive officer of the state*, •':'.\.* 
territory or district where the crime was committed. 

§ 404. If the crime were committed within the exclusive Proceed- 

^ Idss In 

jurisdiction of another county of this state, the court must ^J'lJ'^,,*^^^.® • 
direct the defendant to be committed for such time as it mittld^n * 
deems reasonable, to await a warrant from the proper 
county for his arrest ; or if the crime be a misdemeanor only, 
it may admit him to bail, in an undertaking, with sufficient 
sureties, that he will, within such time as the court may 
appoint, appear in such court to await a warrant from the 
proper county for his arrest. 

§ 405. In the case provided for in the last section, the id. 
; clerk must forthwith give notice to the district attorney of 
the proper county, that the defendant has been so com- 
mitted or held to bail. 

§ 406. If the defendant be not arrested, as provided in id. 
section 404, on a warrant from the proper county, he must 
be discharged from custody, or his bail in the action be 
exonerated, or money deposited instead of bail refunded, as 
the case may be ; and the sureties in the undertaking men- 
tioned in that section must be discharged. 

§ 407. If the defendant be arrested, the same proceed- w. 
ings must be had thereupon, as upon the arrest of a defend- 
ant in another county, on a warrant of arrest issued by a 
magistrate. 

§ 408. If the jury be discharged, because the facts as Proceed^ 
charged do not constitute a crime, the court must order the J^^'^jj" 
defendant, if in custody, to be discharged therefrom, or if theTa^ts 
admitted to bail, that his bail be exonerated, or if he have constitute 
deposited money instead of bail, that the money deposited 
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be refunded to hjaj^-.wless in its opinion a new indictmenjl 
can be framed^ tipVn which the defendant can be legallj 
convicted ;;1ki[:Which case, it raay direct that the case be rei 
submitted, to**the same or another grand jury. i 

•• *•• • • 

^^- .. '^''-loS. If the court direct that the case be submitted 

. y*.^ ^11^ w, the same proceedings must be had thereon as are 
•••: • 'prescribed in sections 318 and 319. 

^w?Dce § ^^^' ^^^ ^* ^^y *^^^ after the evidence on either side is 
Sdel?^' closed, the court deem it insufficient to warrant a couvic- 
cJfurt^may tiou, it may advise the jury to acquit the defendant. But 
Iffecfoi *^^ i^^y "^'^ ^^^'^ bound by the advice; nor can the court 
the advice. fQp g^^y causc prevent the jury from giving a verdict, except 
as otherwise provided in this Code. 

vieVojc 8 411. When, in the opinion of the court, it is proper 

premiseSf ^ ' , -^ , \ ' \ *- ^ 

ordered, ^'^^ *^^ j^^ should view thc placc m which the crime is 
cSnd^uJted charged to have been committed, or in which any material 
fact occurred, it may order the jury to be conducted, in a 
body, under charge of proper officers, to the place, which 
must be shown to them by a judge of the court, or by a 
person appointed by the court for that purpose. 

Duty of A 412. The officers, mentioned in the last section, must 

officer as o ' f 

to jury, y^^ sworn to suffer no person to speak to or communicate 
with the jury, nor to do so themselves, on any subject con- 
nected with the trial, and to return them into court without 
unnecessary delay, or at a specified time. 

^nowi- § 413. If a juror have any personal knowledge, respect- 

ie d'e-' *^ ing a fact in controversy in a cause, he must declare it in 
court, and open court, during the trial. If, durine^ the retirement of 

jurortobo ^ \ ?. ^ i.ttii -t 

wunesf *-"^ V^^Jf ^ pi*<^r declare a fact, which could be evidence m 
the cause, as of his own knowledge, the jury must return 
into court. In either of these cases, the juror making the 
statement must be sworn as a witness, and examined in the 
presence of the parties. 

maybe § 414. The juTors sworn to try an indictment may, at 

to sSlfarate any time before the submission of the cause to the jury, in 
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Qie discretion of the court, be permitted to separate, or be f^J}"^]^?*® 
piept in charge of proper officers. Such officers must be gliifer?' 
&\\rorti to keep the jurors together until the next meeting the officers 
of the court, to suffer no person to speak to or communicate 
WT.th them, nor to do so themselves, on any subject con- 
nected' with the trial, and to return them into court at the 
next meeting thereof. 



§ 415. The jury must also, at each adjournment of the J^^^°®* 
court, whether permitted to separate or kept in charge of Jl^er^a 
officers, be admonished by the court, that it is their duty jecto"fthe 
not to converse amons; themselves on any subject con- form an 

^ ^ , . . opinion 

nected with the trial, or to form or express any opinion Ifaise^u® 
thereon, until the cause is finally submitted to them. submitted. 

§ 416. If, before the conclusion of the trial, e juror be- Proceed- 
come sick, so as to be unable to perform his duty, the court J^ror^be- 
may order him to be discharged, and another jury to be ab™®to"°' 
then or afterward impaneled. Efsd'ifty 

■*- before 

conclusion 

§ 417. The court must decide all questions of law which oouitto 

• • xi_ J} 1.1 J. * 1 decide 

arise m the course oi the trial. questions 

of law 
arlslntc 

§ 418. On the trial of an indictment for libel, the jury trtL!*^ 
have the right to determine the law and the fact. Seot^flT 

^ libel, jury 

to deter- 

§ 419. On the trial of an indictment for any other Sfd fictT 
crime than libel, questions of law are to be decided by the Jthei 
court, saving the right of the defendant to except; ques- cotfnto 
tions of fact by the jury. And although the jury have the J^ffJJ^'^ 
power to find a general verdict, which includes questions of Trg^Jfot*^ 
.law as well as of fact, they are bound, nevertheless, to re- toelcept.* 
ceive as law what is laid down as such by the court. 

§ 420. In charging the jury, the court must state to them, charge to 
all matters of law which it thinks necessary for their infor- 
mation in giving their verdict ; and must, if requested, in 
addition to what it may deem its duty to say, inform the 
jury that they are the exclusive judges of all questions of 
fact. 



X 
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d23d?*^ § 421. After hearing the charge, the jury may either < 
retire^in'^' cide in court, or may retire for deliberation. If they 

the cus- ... '^ 

officere; ^^* agrcc without retiring, one or more officers must 
"he^offl- sworn, to keep them together in some private and con veniel 
place, and not to permit any person to speak to or commi 
cate with them, nor do so themselves, unless it be by ordi 
of the court, or to ask them whether they have agie 
upon 9. verdict, and to return them into court when th^ 
have so agreed, or when ordered by the court. 

S?dant on § 422. Whcu a defendant, who has given bail, appe; 
pears^for for trial, the court may, in its discretion, at any time aftJ 
™mm?t- ^^® appearance for trial, order him to be committed to tl 
*®^- custody of the proper officer of the county, to abide tl 

judgment oj further order of the court ; and he must 
committed and held in custody accordingly. 



CHAPTEE II. 

CONDUCT OF THE JURY, AFTER THE CAUSE IS SUBMITTED T 

THEM. 

Section 423. Room and accommodations for the jury after retirement, Lc 
provided. 

424. Accommodations for the jury, when kept together during tl 

trial, or after retirement. 

425, 426. What papers the jury may take with them. 

427. May return into court, for information. ! 

428. When jury to be discharged before agreement. 

429. Reason for discharge. 

430. When jury discharged or prevented from giving a verdict, cause 

to be again tried. 

481. Court may adjourn during absence of jury, atf toother busi- 

ness, but deemed open till verdict rendered or jury dis- 
charged . 

482. Final adjournment of court discharges jury. 
Boom and 

5it?o™™fOT § 423. A room must be provided by the supervisors of 
ti£m"^t *^® county (or if the trial be in a city court, by the corpo- 
^dei!'^ rate authorities of the city), for the use of the jury, upon 
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Iheir retirement for deliberation, with suitable furniture, 
EueL lights and stationery. If the supervisors or corporate 
jiuthorities neglect this duty, the court may order the sheriflE 
lo perform it ; and the expenses incurred by him in carrying 
tlie order into effect, when certified by the court, are a 
county charge. 

§ 424. While the jury are kept together, either during Accommo- 
tlie proOTess of the trial or after their retirement for delib- the jury, 

-t o ^ ^ when kept 

eration, they must be provided by the sheriff, upon the order du??ng®the 
of the court, at the expense of the bounty (or if the trial be iiter^ 
in a city court, at the expense of the city), with suitable 
and sufficient food and lodging. 

§ 425. The court may permit the jury, upon retiring for what pa- 
deliberation, to take with them any paper or article which f^S wfth 
has been received as evidence in the cause, but only upon **^®™- 
the consent of the defendant and the counsel for the people. 

§ 426. The jury may also take with them notes of the w. 
testimony or other proceedings on the trial, taken by them- 
selves or any of them, but none taken by any other person. 

§ 427. After the jury have i:etired for deliberation, if Mayretum 
there be a disaereement between them, as to any part of the Jortn- , 

p ^ ^ ^ . . formation. 

testimony, or if they desire to be informed of a point of 
law arising in the cause, they must require the officer to 
conduct them into court. Upon their being brought into 
court, the information required must be given after notice 
to the district attorney and to the counsel for the defend- 
ant, and in cases of felony, in the presence of the defendant. 

§ 428. After the jury have retired to consider of their when jury 
verdict, they can be discharged before they shall have g5g«|^ 
agreed thereon only in the following cases : agreement 

1. Upon the occurrence of some injury or casualty af- 
fecting the defendant, the jury or some one of them, or the 
court, rendering it inexpedient to keep them longer to- 
gether; or 

2. When after the lapse of such time as shall seem reas- 

14 
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onable to 1;he court, they shaU declare themselves unable 
to agree upon a verdict ; or 

3. When with the leave of the court, the public prose- 
cutor and the counsel for the defendant consent to such 
discharge. 

Rea«)n for | 429.. Whcucver the jury is discharged without a vei^ 
diet, the reason for the discharge must be entered on the 
minutes. 

When jury § 430. In all cases where a jury are discharged, or pre* 
charfced or vcutcd from fiiviuff a vcrdict, by reason of an accident ol 

presented do t j 

in^™ ?er- othcr causc, except where the defendant is discharged from 
tdbiSgSIn the indictment, during the progress of. the trial, or after the 

cause is submitted to them, the cause may be again tried 

at the same or another terra. 

Court may § 431. While the jury are absent, the court may adjourn 
during ab. from time to time, as to other business : but it is neverthe- 

sence of ' ' ^ 

ith^V'bu^l- 1^^^ deemed open, for every purpose connected with the 
dee^ed"*^ causc Submitted to the jury, until a verdict is rendered oi 

open till ,, . T , 1 rf ^' 

verdict the lurv discharffecl. 

rendered d •/ o 

orjurydla- 

iMnlfad- § ^^'^" ^ ^^^ adjournment of the court discharges the 
?S"co"u'rt °^ jury, but any term of a court may be continued for the 
charges purposc of finishing a trial or receiving a verdict. 



CHAPTER III. 

THE VERDICT. 

Sbctioh 433. When the jury have agreed, to be bioaght into court and theif 
names called. If aU do not appear, jury to be discharged and 
cause again tried. 

434. In felony, defendant must be present. In misdemeanor, verdid 

may be rendered in his absence. 

435. Manner of taking the verdict. 

436. Verdict may be general or special. 

437. General verdict. 

438. Special verdict. 

439. 440. Special verdict, how rendered. 

441. Special verdict, how brought to argument. 

442. Judgment thereon. 

443. When special verdict defective, new trial to be ordered. 
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Sbctiox 444. Upon indictment for crime consisting of different degrees, jury 
may convict of anj degree, or of any attempt to commit the 
crime. 

445. In other cases, jary may convict of any offense necessarily in- 

cluded in that charge. 

446. On indictment against several, jury may render a verdict as to 

some, and the cause be again tried as to the others. 

447. 448. In what cases court may direct a reconsideration of the 

verdict. 
449. When judgment may be given upon an informal verdict. 
460. Polling the jury. 

451. Recording the verdict. 

452. Defendant, when to be discharged or detained after acquittal. 

453. Proceedings upon 'general verdict of conviction, or a special 

verdict. 

454. When defendant acquitted on the ground of insanity, the fact to 

be stated witli the verdict. Commitment of defendant to state 
lunatic asylum. 

§ 433. When the jury have agreed upon their verdict, ^^^gave 
they must be conducted into court by the officer having Sfbroil^ht 
them in chare^e. Their names must then be called, and if and their 

^ names 

all do not appear, the rest must be discharged without giv- au done? 
ing a verdict. In that event, the cause may be again tried, *u?y®tobe 
at the same or another term. and cause 

a^ain 
tried. 

§434. If the indictment be for a felony, the defendant in feiony, 
. , . defendant 

must, before the verdict is received, appear in person. If ™elenf. 
it be for a misdemeanor, the verdict may be rendered in meSl^f* 

, . , verdict 

niS absence. may be ^ 

rendered 
in his 
absence. 

§ 435. If the jury appear, they must be asked by the Manner of 
court or the clerk, whether they have agreed upon their v®'^**^- 
verdict ; and if the foreman answer in the affirmative, they 
must, on being required, declare the same. 

§ 436. The jury may either render a general verdict, or ^ 
when they are in doubt as to the legal effect of the facts ^en^e^oi 
proved, they may, except upon an indictment for libel, find ®p®^*^- 
a special verdict. 

§ 437. A general verdict upon a plea of not guilty is General 
either "guilty " or " not guilty; " which imports a con vie- ^®'^®*- 
tion or acquittal of the offense charged in the indictment. 
Upon a plea of a former conviction or acquittal of the 
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same offense, it is either " for the people," or " for the 
defendant." 

Special § 438. A special verdict is that by which the jury find 

verdict. . ^ ^ 11. 1.1 1 X 

the facts only, leaving the judgment to the court. It must 
present the conclusions of fact, as established by the evi- 
dence, and not the evidence to prove them ; and these con- 
clusions of fact must be so presented, as that nothing 
, remains to the court, but to draw from them conclusions of 

law. 

sp^iai i^ 439. The special verdict must be reduced to writing, 

dered.®°" ^y *^^ j^^ ^^ i^ their presence, entered upon the minutes 

of the court, read to the jury, and agreed to by them, 

before they are discharged. 

Id. § 440. The special verdict need not be in any particular 

form, but is sufficient, if it present intelligibly the fg-cts 
found by the jury. 

Special § 441. The special verdict may be brought to argument 

how ' by either party, upon five days' notice to the other, at the 
argument, same or another term of the court ; and upon the hearing 

thereof, the counsel for the defendant may conclude the 

argument. 

Judgment § 442. The court must give judgment upon the special 

thereon. i« ^ i? n 

verdict, as lollows ; 

1. If the plea be not guilty, and the facts prove the 
defendant guilty of the offense charged in the indictment, 
or of any other offense of which he could be convicted, 
under that indictment, as provided in sections 444 and 445, 
judgment must be given accordingly ; but if otherwise, < 
Judgment of acquittal must be given ; 

2. If the plea be a former conviction or acquittal of the 
same offense, the court must give judgment of conviction 
or acquittal, according as the facts prove or fail to prove 
the former conviction or acquittal 



ordered. 
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§ 443. If the jury do not, in a special verdict, pronounce when 
affirmatively or negatively on the facts necessary to enable dtfecuve, 
the court to give judgment, or if they find the evidence of ?o®be^'^*'* 
facts merely, and not the conclusions of fact from the evi- 
dence, as established to their satisfaction, the court must 
order a new trial. 

§ 444. Upon an indictment for a crime consisting of upon in- 
different degrees, the jury may find the defendant not J^g^g^,^ 
guilty of the degree charged in the indictment, and guilty eu/'"^®'"' 
of any degree inferior thereto, or of an attempt to commit ju?y may 

., . . convict of 

the crime. any 

degree, or 
of any 
attempt to 

§445. In all other cases, the defendant may be found the 
' ^ ^ •' ofTense. 

guilty of any crime, the commission of which is necessarily J^^^^^J^ 
included in that with which heis chargedin the indictment. ^JJ'oTSny 

offense 
necessarily 

§ 446. On an indictment against one or more, if the jury {S^'that^ 
cannot agree upon a verdict as to all, they may render a onTndlct- 
verdict as to those in regard to whom they do agree, on S:a?nst 
which a judgment must be entered accordine^ly ; and the Jurymiy 

Jo O J ? render a 

case, as to the rest, may be tried by another jury. to^ime** 

and the 
cause be 

§ 447. When there is a verdict of conviction, in which Ifto thl®** 
it appears to the court that the jury have mistaken the in what 
law, the court may explain the reason for that opinion, and may direct 

' . . . 7 areconsid- 

direct the jury to reconsider their verdict ; g-nd if, after the th?'"" ''' 
reconsideration, they return the same verdict, it must be ^®''***^*- 
entered. But when there is a verdict of acquittal, the 
court cannot require the jury to reconsider it. 

§ 448. If the jury render a verdict which is neither a id. 
general nor a special verdict, as defined in sections 437- and 
438, the court may, with proper instructions as to the law, 
direct them to reconsider it ; and it cannot be recorded, 
until it be rendered in some form, from which it can be 
clearly understood what is the intent of the jury, whether 
to render a general verdict, or to find the facts specially, 
and leave the judgment to the court. 



X 
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Kment ^ ^^^' ^^ *^^ i^^J persist in finding an informal verdict, 
Ri?en*'Spon from which, however, it can be clearly understood, that 
mai"ve^ their intention is to find in favor of the defendant, npon 
the issue, it must be entered in the terms in which it is 
found, and the court must give judgment of acquittal. 
But no judgment of conviction can be given, unless the 
juiy expressly find against the defendant, upon the issue, 
or judgment be given against him on a special verdict. 

poiijngthe § 450. When a verdict is rendered, and before it is re- 

^'^^' corded, the jury may be polled, on the requirement of either 

party ; in which case, they must be severally asked whether 

it is their verdict; and if anyone answer in the negative, 

the jury must be sent out for further deliberation. 

Recording § 451. Whcu the verdict is given, and is such as the 
court may receive, the clerk must immediately record it in 
full upon the minutes, and must read it to the jury and in- 
quire of them whether it is their verdict. If any juror 
disagree, the fact must be entered upon the minutes, and 
the jury again sent out ; but if no disagreement be expres- 
sed, the verdict is complete, and the jury must be dis- 
charged from the case. 

Defendant, § 452. If judgment of acquittal be given on a general 
o?det^n-^ verdict, and the defendant be not detained ^for 'any other 
MQu'ttSi. legal cause, he must be discharged as soon as the judgment 
is given ; except that when the acquittal is for a variance 
between the proof and the indictment, which may be obvi- 
ated by a new indictment, the court may order his deten- 
tion, to the end that a new indictment may be preferred, in 
the same manner and with the like effect as provided in 
sections 408 and 409. 

Proceed- § 453. If a general verdict be rendered against the de- 
geferS^^ f eudaut, or a special verdict be given, he must be remanded, 
convicuon [f j^ custody, or if on bail, he may be coromitted to the 
verdict, proper officer of the county, to await the judgment of the 
court upon the verdict. When committed, his bail is exon- 
erated, or if money be deposited instead of bail, it must be 
refunded to the defendant. 
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J § 454. When the defense is insanity of the defendant J^^IJntlo* 
l&e jury must be instructed, if they acquit him on that S^igrouSS 
jjround, to state the fact with their verdict. The court ty, thefact 
haust, thereupon, if the defendant be in custody, and they J^gTlrdiot 
fleem his discharge dangerous to t^e public peace or safety, Se'Urof'de- 
brder him to be committed to the state lunatic asylum, un- Btati^iuna"^ 

[., , , tic asylum. 

pi he becomes sane. 



^ TITLE VIIL 

)B THE PEOOEEDINGS AFTER TRIAL AND BEFORE JUDGMENT. 

Cbulpter I. Bill of exceptions. 

'r II, New trials. 

I III. Arrest of judgment. 

I CHAPTER I. 

BILL OF EXCEPTIONS. 

\ 

Section 455. In what cases. 

456* Bj whom settled, and how filed . 

457. To be settled at the trial, or the point noted in writing. 

458. 459. When and how settled, after the trial. 
460. Enlarging the time therefor. 

431. Effect of not serving exceptions or amendments, within the time 
prescribed. 

§ 455. On the trial of an indictment, exceptions may be in what 
ien by the defendant, to a decision of the court, upon a 
latter of law, by which his substantial rights are preju- 
iced and not otherwise, in any of the following cases : 

1. In disallowing a challenge to the panel of the jury ; 

2. In admitting or rejecting testimony on the trial of a 
lallenge for actual bias to any juror who participated in 
ie verdict, or in allowing or disallowing such challenge ; 

3. In admitting or rejecting witnesses or testimony, or in 
aiding any question of law, not a matter of discretion, or 

charging or instructing the jury upon the law, on the 
lal of the issue. 
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By whom § 456. A bill containing the exceptions must be settled 
Sc^hoV and signed by the presiding judge, and filed with the 
clerk. 

To be set- § 457. The bill of exceptions must be settled at the trial 
trial, or the uulcss the court otherwise direct. If no such direction be' 

point 

S?itingf g^^^^y the point of the exception must be particularly 
stated in writing, and delivered to the court, and must im- 
mediately be corrected or added to, until it is made con- 
formable to the truth. 

When and § 458. If the bill of exceptions be not settled at the tria^ 
tied,^ter itmust be prepared and served, within five days thereafterj 
on the district attorney, who may, within five days, serve 
on the defendant or his counsel, amendments thereto. Tht 
defendant may then, within five days, serve the distrid 
attorney with a notice to appear before the presiding judge 
of the court, at a specified time, whether in or out of courts 
not less than five nor more than ten days thereafter, to have 
the bill of Exceptions settled. 

Id. § 459. At the time appointed, the judge must settle anJ 

sign the bill of exceptions. 

Bniargring § 460. The tuue for preparing the bill of exceptions oi 

therefor, ^i^e amendments thereto, or for settling the same, may b( 

enlarged by consent of the parties, or by the presiding 

judge, or by a judge of the supreme court, but by nc 

other officer. 

Effect of § 461. If the bill of exceptions be not served within thi 
fng elcV time prescribed in section 458, or within the enlarged tim^ 

tions or ^ m i • i i • i • 

Stents* therefor, as prescribed in the last section, the exceptions an 
tuSe^pre!^^ deemed abandoned. If it be served, and the parties omit 
within the time limited by section 458, the one to prepare 
amendments, and the other to give notice of appearand 
before the judge, they are respectively deemed, the. one U 
have agreed to the bill of exceptions, and the other to th< 
amendments. 
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CHAPTER IL 

I NEW TBIALa 

ISBCnOH 462. New trial. 

463. When granted. 

464. Effect of granting new trial. 

465. In what cases gn^nted. 

, 466. Application, when to be made. 

§ 462. A new trial is a re-examination of the issue, in New trial. 
he same court, before another jury, after a verdict has 
>een given. 

§ 463, A new trial can be granted by the court in which J^g^^ 
he former trial was had, only in the cases provided in 
fection 465. 

§ 464. The granting of a new trial places the parties in ^«^<J^j^' 
ihe same position as if no trial had been had. All the ^^"^ *'^*^- 
testimony must be produced anew ; and the former verdict 
cannot be used or referred to, either in evidence or in argu- 
DQient. 

§465. The court in which a trial has oeen had upon an in what 
^ cases 

Lssae of fact has power to grant a new trial, when a ver- e^n^^- 
diet has been rendered against the defendant, by which his 
substantial rights have been prejudiced, upon his applica- 
tion, in the following cases : 

1. When the trial has been had in his absence, if the 
indictment be for a felony ; 

2. Wheii the jury has received any evidence out of court, 
other than that resulting from a view, as provided in sec- 
tion 411 ; 

3. When the jury have separated without leave of the 
court, after retiring to deliberate upon their verdict, or 
have been guilty of any misconduct by which a fair and 
due consideration of the case has been prevented ; 

4. When the verdict has been decided by lot, or by any 

15 



lU CODE OF ORIMINAL PBOCEDUHE 

means other than a fair expression of opinion on the ps 
of all the juroi'S ; 

5. When the court nas misdirected the jury in a niatt( 
of law, or has refused to instruct them as prescribed in S6 
tion 420 ; and the defendant has, at the trial, excepted { 
such misdirection or refusal ; I 

6. When the verdict is contrary to law or clearly again! 
evidence ; 

7. When it is made to appear, by affidavit, that upo| 
another trial, the defendant can produce evidence such 4 
if before received would probably have changed the vd 
diet ; if such evidence has been discovered since the trial 
is not cumulative ; and the failure to produce it on the tiii 
was not owing to want of diligence. ^ 

«oS"wheii § ^^^' '^^^ application for a new trial must be mai 
^l before Judgment. ^ 



CHAPTER III. 

ARREST OF JUDGMENT. 

Section 467. Motion in arrest of judgment, defined, and upon what defeotj 
founded. ■ 

468. Court may arrest judgment without Jiotion. 

469. Motion, when and how made. 

470. Defendant when to be held or discharged. 

Motion in § *67. A motiou in arrest of judgment is an application 
jSdS'ment, ou the part of the defendant, that no judgment be rendenlj 

defined, ^ * .i t 

whit'^^" on a plea or verdict of guilty, or on a verdict against th( 
fou^*ed. defendant upon the plea of a former conviction or acquittal 

It may be founded on any of the defects in the indictmenl^ 

mentioned in section 323. 

Court may § 468. The court may also, on its own view of any d 
wkSSu * these defects, arrest the judgment without motion, 

motion. 

Motion, § 469. The motion must be made, before or at tlfe time 
how made, when the defendant is called for judgment. If made be^ 
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^re, it must be on notice to the district attorney, or in his 
►resence. 

§ 470. When judgment is arrested, and it appears that 2ft'®when 

lere is not evidence sufficient to convict the defendant of o?d?8?®**^ 

ay crime, he must, if in custody, be discharged ; or, if under 

fail, his bail must be exonerated ; or, if money has been 

ieposited instead of bail, it must be refunded ; and in such 

^se the arrest of judgment operates as ah acquittal of the 

fharge upon which the indictmeni was found ; but, if there 

reasonable ground to believe the defendant guilty, and a 

iw indictment can be framed upon which he may be con- 

licted, the court may order him to be re-committed or ad- 

(nitted to bail anew to answer the new indictment ; if there 

IB reasonable ground to believe him guilty of another 

^me, he must be committed or held to answer therefor ; 

|ind in no case, when re-committed or held to answer, is the 

former verdict a bar to a new indictment. 



TITLE IX. 

OF THE JUDGMENT AND ElCEOimOir, 

Chapter I. The judgment. 
II. The execution. 



CHAPTER L 

THE JUDGMENT. 

SBCnoir 471, 473. Time for pronouncing judgment, to be appointed by the 
court. 
478. In felony, defendant must be present. In mi«demeanor, judg* 

ment may be pronounced in his absence. 
474. When defendant is in custody, how brought before the court for 
I judgment. 

476. How brought before the court, when he is on baiL 

476. Bench warrant to issue. 

477. Form of bench warrant 

* 478, 479. Service of the bench warrant 

480. Arraignment of defendant for judgment. 

481. What cause may be shown against the judgment. 



H 
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Sbctiok 482. If no sufficient cause shown, judgment to be pronounced. 

483. Court may summarily Inquire into circumstances in Bggrv 

or mitigation of punishment. 

484. Judgment to pay fine. 

485. The judgment roll. 

Time for § 471. After a plea or verdict of guilty, or after a v( 
Png j2dg-°" diet aeainst the defendant on a plea of a former convictid 

ment, to •i«i»ii t i 

poin^d by ^^ acquittal, if the judgment be not arrested, or a nei 
the court, ^^^^j gi»anted, the court must appoint a time for pronoun^ 
ing judgment. 

Id. § 472. The time appointed must be at least two da^ 

after the verdict, if the court intend to remain in sessioj 
so long, or if not, as remote a time as can reasonably d| 
allowed. I 



In felony. § 473. For the purpose of judgment, if the convictio 
wesent® ^^ ^^^ ^ f elouy, the defendant must be personally preseni 
me™io?,^ if it be for a misdemeanor, judgment may be pronouncel 

jud^'meat . ■, . -, 

may be m his abscnce. 

pro- 
nounced 

^absince. § 474. Whcu the defendant is in custody, the court ma| 
defe^ndant ^^^^^^ *^^ officcr in whosc custody he is, to bring him bef opj 
tody,*'how it for judgment ; and the officer must do so accordingly 

brought , 

before the j 

jud^Sft. § 475. If the defendant haVe been discharged on bail 
bro'^Kht or have deposited money instead thereof, and do not appeaj 
court, for judgment, when his personal attendance is necessary] 
on bail, ^j^^ court, in addition to the forfeiture of the undertaking 
of bail or of the money deposited, may direct the clerk t(\ 
issue a bench warrant for his arrest. ] 

Bench R 476. The clerk, on the application of the district attor- 

warrant to «5 ' ^\ 

issue. j^Qj^ jj^g^y accordingly, at any time after the order, whethei 
the court be sitting or not, issue a bench warrant into on^ 
or more counties. I 

Form of § 477. The bench warrant must be substantiaUv in the 

benclT 
warrant. 



following form : 
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[Count J of Albcmy^ [or as the case may be.] 
: " In the name of the people of the State of New York — 
" To any sheriff, constable, marshal or police- 
'. man in this state. A. B. having been on 

[seal.] the day of , 18 , duly convicted 

in the court of sessions of the county of Albany 
(or as the case may be), of the crime of [desig- 
nating it generally.] 

, " You are therefore commanded, forthwith to arrest the 
fcove named A. B., and bring him before that court for 
jidgnient ; or if the court have adjourned for the term, you 
tre to deliver him into the custody of the sheriff of the 
iounty of Albany^ [or as the case may be, or in the city 
jnd county of New York " to the keeper of the city prison 
f the city of New York."] 
\ " City of Albcmy, [or as the case may be] the day of 

\ ' ,18 . 

; " By order of the court. 

" E. F., clerk." 

\ § 478. The bench warrant may be served in any county, service 
n the same manner as a warrant oi arrest ; except that bench 

■ ^ ^ . warrant. 

irhen served in another county it need not be indorsed by 
i magistrate of that county. 

§ 479. "Whether the bench warrant be served in the w. 
county in which it was issued, or in another county, the 
)$cer must arrest the defendant and bring him before the 
jourt, or commit him to the officer mentioned in the war- 
rant, according to the command thereof. 

" § 480. When the defendant appears for judgment, he Arraign- 
Inust be asked by the clerk whether he have any legal f^/®judg°* 
5ause to show, why judgment should not be pronounced '"®°^' 
igainst him. 

; S 481. He may show for cause, against the iudscment, ^hat 

•/ / o «p o 7 cause may 

1. That he is insane ; and if, in the opinion of the court, ^instuie 

I judgment. 

k 
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there be reasonable ground for believing him to be insaii 
the question of his insanity must 1 le tried as provided bj 
this Code. If, upon the trial of that question, it is fouu^ 
that he is sane, judgment must be pronounced; but i| 
found insane, he must be committed to the state lunatij 
asylum until he becomes sane ; and when notid 
is given of that fact, he must be brought before tin 
court for judgment ; ' 

2. That he has good cause to offer, either in airest d 
judgment, or for a new trial ; in which case the coui-t may, 
in its discretion, order the judgment to be deferred, anij 
proceed to decide upon the motion in arrest of judgment 
or for a new trial. I 

sufflctent § ^^^' ^^ ^^ sufficient cause be alleged, or appear to the 
shSwn, court, why judgment should not be pronounced, it musi 
tSie'prS^ thereupon be rendered. 1 

nounced. 

Court may § 483. After apleaor verdict of guilty, in a case wheiii 
ulqn^rf ^^ a discrctiou is conferred upon the court as to the extent ol 

into cir- ^ •/••"i 

e9ina*'"ra- ^^^ puuishmcnt, the court, upon the suggestion oi eithei 

muuStton V^^Jj "t^at thcrc are circumstances, which may be properljl 

'ment!°* " taken into view, either in aggravation or mitigation of thej 

punishment, may, in its discretion, hear the same summarily 

at a specified time, and upon such notice to the adverse^ 

party as it may direct. \ 

Judgment § 484. A judgment that the defendant pay a fine may 
also direct that he be imprisoned until the. fine be satisfied, 
specifying the extent of thfe imprisonment ; which cannot 
exceed one day for every one dollar of the fine. 

Thejudg- § 485. When judgment upon a conviction is rendered, 
the ' clerk must enter the same upon the minutes, stating 
briefly the offense for which the conviction has been had; 
and must, upon the service upon him of notice of appeal, 
immediately annex together and file the following papers, 
which constitute the judgment roll : « 

1. A copy of the minutes of a challenge interposed byj 



i 
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defendant to a grand juror, and the proceedings and 
cision thereon ; 

2. The indictment, and a copy of the minutes of the plea 
p demurrer; 

3. A copy of the minutes of a challenge, which may have 
►en interposed to the panel of the lirial jury, or to a juror, 
lo participated in the verdict, and the proceedings and 
bcision thereon; 

; 4. A copy of the minutes of the trial ; 

5. A copy of the minut^es of the judgment ; 
1 6. A copy of the minutes of any proceedings upon a 
ption either for a new trial or in arrest of judgment ; 

7. The bill of exceptions, if there be one. 



CHAPTER 11. 

THE EXECUTION. 



Bection 486. Authority for the execution of a judgment, except of death. 

487. Commitment of the defendant. 
' 488. Judgment of imprisonment, by whom and how executed. 

I 489. Duty of sherifiF. 

, 490. Same. 

'§ 486. When a judgment, except of death, has been pro- Authority 
mnced, a certified copy of the entry thereof upon the ^^^"^^ ^^ 
inut-es must be forthwith furnished to the officer whose S^ptV^" 
ity it is^to execute the judgment ; and no other warrant ^' ' 
' authority is necessary to justify or require its execution. 

§ 487. If the judgment be imprisonment, or a fine and commit- 
iprisonment until it be paid, the defendant must forth- \^^^^^ 
ith be committed to the custody of the proper officer, and 
t him detained, until the judgment be complied with. 

§ 488. When the judgment is imprisonment in a county judgment 
il, or a fine and that the defendant be imprisoned until g^^^gj'^^ 

be paid, the judgment must be executed by the sheriff SwutSi. 

the county. In all other cases, when the sentence is 
iprisonment, the sheriff of the county must deliver the 
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defendant to the proper officer, in execution of tlie ji 
ment. 

?heM^ § 489. If the judgment be imprisonment, except ii 
county jail, the sheriff must deliver a copy of the entry 
the judgment upon the minutes of the court, together ^ 
the body of the defendant, to the keeper of the prison 
which the defendant is to be imprisoned. 

§ 490. The sheriff or his deputy, while conveying 
defendant to the proper prison, in execution of a judgn 
of imprisonment, has the same authority to require 
assistance of any citizen of this state, in securing 
defendant, and in retaking him if he escape, as if the sh 
were in his own county ; and every person who refuse 
neglects to assist the sheriff, when so required, is punii 
ble, as if the sheriff were in his own couqty. 



TITLE X. 

GENERAL PROVISIONS IN RELATION TO THE PUNISHMENI 

GRIMES. 

Chapter I. The death penalty. 

II. Second offenses, habitual criminals, and special penal disci] 



CHAPTER L 

THE DEATH PENALTY. 

Section 491. Warrant for execution of convict. 

492. Time of execution. 

493. Judge must transmit certain papers to governor. 

494. Governor may consult judges, etc. 

495. Governor only to reprieve, etc., except as provided in the folli 

sections. 

496. If convict becomes insane, sheriff to impanel jury. 

497. Duty of district attorney. 

498. Inquisition ; suspension of execution. 
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ifiBCnON 499. Sheriff to transmit inquisition to goyernor ; governor's duty. 

I 500. If female convict is pregnant, sheriff to impanel jury of physicianB. 

501. Inquisition ; suspension of execution . 

502. Sheriff to transmit inquisition to governor ; governor's duty. 

503. When day of execution has passed, convict to be brought up by 

warrant. 

504. Court to inquire, etc. ; when to direct execution. 

505. Death penalty ; mode of infliction. 

506. Id.; where inflicted. 

507. Id.; who to be present. 

508. Id.; certificate after execution. 

509. Id. ; when inflicted by sheriff in an adjoining county. 



§491. When a defendant is sentenced to the punishment warrant 
■«- ^ forexecu- 

of death, the judge or judges holding the court at which oonvfit. 
the conviction takes place, or a majority of them, of whom 
the judge presiding must be one, inust make out, sign and 
deliver to the sheriil of the county, a warrant, stating the 
conviction and sentence, and appointing the day upon which 
the sentence must he executed. 

§ 492. The day so appointed must be not less than four Time of 

T - T . 1 > 1. 1 execution 

weeks and not more than eight weeks after the sentence. 

§493. The ludi^re, presiding at the term at which the con- Judgemust 
. . 1-1 . T T 1 . transmit 

viction took place, must immediately thereupon transmit ^®^^*{.^p*" 
to the governor a statement of the conviction and sentence, «°^*'^'^*^'- 
with the notes of testimony taken upon the trial by him 
or the notes, written out, taken by a stenographer or assist- 
ant stenographer, attending the court or term pursuant to 
law. 

§ 494. The governor is authorized to require the opinion Governor 
of the judges of the court of appeals, justices of theSJ?*^^"" 
supreme court, and the attorney-general, or of any of them, ®<^- 
upon a statement so furnished. 

§ 495. No judge, court, or officer, other than the governor. Governor 
can reprieve or suspend the execution of a defendant sen- pSeve, 

■*■ / etc.f6x- 

tenced to the punishment of death, except where a sheriff ^^^,fed 
is authorized so to do, in a case and in the manner pre- fe^nV^*' 
scribed in the following sections of this chapter. This sec- ^^ ^°*' 
tion does not apply to a stay of proceedings upon an ap- 
peal or writ of error. 
16 
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If convict S 496. If, after a defendant has been sentenced to tlm 

becomes , 

Ihlrfff to punisliment of death, there is reasonable ground to believe 
Impanel ^^^^ j^^ j^^g become insane, the sheriff of t^he county in 
which the conviction took place, with the' concurrence of a 
justice of the supreme court, or the county judge of the 
county, who may make an order to that effect, must im- 
panel a jury of twelve persons of that county, qualified to 
serve as jurors in a court of record, to examine the question 
of the sanity of the defendant. The sheriff must give at 
least seven days' notice of the time and place of the meeting 
of the jury to the district attorney of the county. Section 
108 of the Code of Civil Procedure regulates the im- 
paneling of such a jury, and the proceedings upon the 
inquisition so far as it is applicable. 

Duty of § 497. The district attorney must attend the inquiry. He 

attorney, may producc witnesses before the jury ; for which purpose 
he has the same power to issue subpcenas,^ as for witnesses 
to attend a grand jury, and disobedience thereto may be 
punished by the court of oyer and tenniner for that county, 
at any term thereof, in the same manner as disobedience to 
process issued by that court. 

inquisi- § 498. The inquisition of the jury must be signed by the 

pensio^n oif iurors and the sheriff. If it be found by the inquisition 

execution. \ ^ -, n -, .. ii-/v i 

that the deie^dant is insane, the shentt must suspend execu- 
tion of the warrant directing the defendant's death, until he 
receives a warrant from the governor, directing that the 
defendant be executed. 

Sheriff to § 499- The sheriff must immediately transmit the inqui- 
fnqui™-* sition to the governor ; who, as soon as he is satisfied of the 
flfovernor; ganitv of the defendant, or of his restoration to sanity, must 

grovern- »/ ... 

or*s duty, g^g^e his Warrant, appointing a time and place for the exe- 
cution of the latter, pursuant to his sentence, unless the: 
sentence is commuted or the convict pardoned, and may in I 
the meantime give directions for the disposition and cus- 1 
tody of the defendant. 

If fepaaie § 500. If thcrc is rcasouablc e^round to believe that a ^ 

convict is <5 ^ ^ \ 

Bherifl* to' female defendant, sentenced to the punishment of death, is i 
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^pregnant, the sheriff of the county where the conviction impanei 
took place must impanel a jury of six physicians to inquire ^^J^f^' 
into her pregnancy. Sections 497 and 498 of this Code 
apply to the proceedings upon the inquisition, except that 
the sheriff may, in his discretion, require one or more of the 
physicians composing the jury to attend from an adjoining 
county. A physician, acting as a juror upon such an in. 
quisition, need not be qualified to serve as a juror in a court 
of record. 



§ 501. The inquisition of the jury must be signed by the JgJU^Js*- 
jurors and the sheriff. If it is found by the inquisition gleclSfoS' 
that the defendant is quick with child, the sheriff miist 
suspend the execution of the warrant directing her execu-' 
tion, until he receives a warrant from the governor, direct- 
ing that the convict be executed. 

§ 502. The sheriff must immediately transmit the inquisi- sheriff to 
tion to the governor, who, as soon as he is satisfied that the iS^^gov-**^" 
defendant is no longer quick with child, may issue his ^ovfemor's 
warrant,- appointing, a time and place for her execution, pur- 
suant to her sentence, or may commute her punishment to 
imprisonment for life. ^ 

§ 503. Whenever, for any reason, other than insanity or when day 
pregnancy, a defendant, sentenced to the punishment of death, tion^hM* 
has not been executed pursuant to the sentence, at the time g^^^jj^^ J^ 
specified thereby, and the sentence or the judgment inflict- JSit.^^*^' 
ing the punishment stands in full force, the supreme court, ^ 
;or a justice thereof, upon application by the attorney-gen- 
ernal, or of the district attorney of the county where the 
conviction was had, must make an order, directed to the 
sheriff, commanding him to bring the convict before a gen- 
eral term of the supreme court in the department, or a term 
of a court of oyer and terminer in the county, where the 
conviction was had. If the defendant be at large, a warrant 
may be issued by the supreme court, or a justice thereof, * 
directing any sheriff or other officer to bring the defendant 
before the supreme court at a general term thereof, or be- 
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fore a term of the court of oyer and terminer, in that 
county. 

Court to § 504. Upon the defendant being brought before the 
tQ^d'irecf "^ court, it must inquire into the circumstances, and if no legal 
execution. p^g^gQ^ cxists agaiust the execution of the sentence, it must 
issue its warrant to the sheriff of the proper county, under 
the hands of the judge or judges, or of a majoi*ity of them, 
of whom the judge presiding must be one, commanding the 
sheriff to do execution of the sentence, upon a day ap- 
pointed therein. The warrant must be obeyed by the 
sheriff accordingly. 



Death § 505. The punishment of death must in every case be 

mode of' iuflictcd bv hanging the convict by the neck until he is 

Infliction. ■, , ^ 

dead. 

id^ where § 506. The puuishmcnt of death must be inflicted within 
the walls of the prison of the county in which the convic- 
tion of the person sentenced took place, or within a yard 
or inclosure adjoining thereto. For the purposes of this 
section, the " prison " is defined to be the jail appointed by 
law for the confinement of convicts awaiting execution of 
their sentence. 

id.; who 8 507. It is the duty of the sheriff or under sheriff of the 

tobeprea- ^ "^ . , . . , 

®°^- county to be present at the execution, and to invite the 

presence, by at least three days' previous notice, of the 
county judge, district attorney, clerk and surrogate of the 
county, together with two physicians, and twelve reputa- 
ble citizens of full age, to be selected by the sheriff or 
under-sheriff. The sheriff or under-sheriff must, at the 
request of the criminal, permit such ministers of the gospel, 
priests or clergymen of any religious denomination, not 
exceeding two, and such of the immediate relatives of the 
convict as he desires, being of full age, to be present at the 
execution ; and such officers of the prison, deputy-sheriffs, 
and constables or marshals must attend, as the sheriff or 
under-sheriff deems expedient to have present. Besides 
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I the persons designated in tliis section, no one shall be per- 
mitted to be present at the execution. 

8 508. The sheriff or under-sheriff attending the execution w.; oerti- 

^ , , ,0 . flcate af- 

; must prepare and sign a certificate, setting forth the time ^u^^^' 
and place thereof, and that the convict was then and there 
executed, in confoimity to the sentence of the court, and the . 
provisions of this Code and must procure the certificate to 
be signed by the county judge, surrogate and district-attor- 
ney, if they were present, and by the physicians and citi- 
zens selected by the sheriff who witnessed the execution. 
He must cause the certificate to be filed in the office of the 
clerk of the county. 

§ 509. If in any county there is not a county jail for the JJfljcted®" 
confinement of criminal prisoners, or the jail has become fn anid-" 
unfit or unsafe for the confinement of prisoners, or is de- Jouit?/ 
stroyed by fire or otherwise, and the county judge of the 
county has, according to law, designated the jail of a con- 
tiguous county for the confinement of the f)risoners of the 
county, the sheriff of the county in which a convict sen- 
tenced to death is confined must attend, upon the day 
appointed for the execution of the sentence, at the jail of 
his county, and there conduct the proceedings and execute 
the sentence, in all respects as if the jail were situated in 
tbe county where the conviction took place. 
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CHAPTER XL 

SECOND OFFENSjSft, HABITUAL CRIMINALS AND SPECIAL PENAi 

DISCIPLINE, 

Section 510. When convict may be adjudged an habitual criminaL 

511. Judgment accordingly, how entered, &c. 

512. Persona so adjudged when liable to arrest and punishment* 

513. Id.; evidence of character on subsequent trial. 

514. Id. ; always liable to search, &c. 

^cVmS?'** § 510. When a person is hereafter convicted of a felony, 
judVdan who has bccn, before that conviction, convicted in this 

habitual ' ^ , ' 

criminal, gtatc of any other crime, he may be adjudged by the coni% 
in addition to other punishment inflicted upon him, to 
be an habitual criminal. A person convicted of a misde* 
meaner, who has been already five times convicted in this 
state of a misdemeanor may be adjudged by the court in 
addition to, or instead of, other punishment, to be an habit-, 
ual criminal. 

Judgment S oil. The judgment specified in the last section must 

accordingr- « J & r 

iered.lfco?" ^^ entered in a separate book, kept for that purpose. A 
copy of the entry, duly certified by the clerk of the court, 
is proof of the judgment, and a copy, so certified, must be 
forthwith transmitted to the police department of each city, 
and to the district attorney of each county in the state 

p^r8ons|o § 512. A person who has been adjudged an habitual crim- 
bie\o i?l i^^l is liable to arrest summarily with or without warrant,; 
ptfnish-^ and to punishment as a disorderly person, when he is f ound^ 

without being able to account therefor, to the satisf actioD of: 

the court or magistrate, either, 

1. In possession of any deadly or dangerous weapon, ori 
of any tool, instrument or material, adapted to, or used by 
criminals for, the commission of crime, or 

2. In any place or situation, under circumstances giving 
reasonable ground to believe that he is intending or waiting 
the opportunity to commit some crime. 



ment. 
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1 § 513 A person who, Jiaving been adjudged au habitual ^^\i^f^^ 
I criminal, is charged with a crime committed thereafter, ollli^bsl^ 
\maj be described in the complaint, warrant or indictment ^"**"^*^^ 
I therefor, as an habitual criminal ; and, upon proof that he 
has been adjudged to be such, the prosecution may intro- 
,duce, upon the trial or examination, evidence as to his pre- 
I vious character, in the same manner and to the same extent' 
as if he himself had first given evidence of his character 
and put the same in issue. , <- . 

§ 514. The person and the premises of every one who id.;aiwaFi 
jhasbeen convicted and adjudged an habitual criminal shall search, &o. 
"be liable at all times to search and examination by any 
magistrate, sheriff, constable, or other officer, with or with- 
out warrant 
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TITLE X. 

OF APPEALa 

CfiAFTBB I. Appeals, when allowed, and how taken. 
II. Dismissing an appeal, for irregularity. 

III. Argument of the appeal. 

IV. Judgment upon appeal 



CHAPTER I. 



APPEALS, WHEN ALLOWED, AND HOW TAKEN. 

SxCTiON ^15. Writs of error and of certiorari, abolished ; appeal substituted* 
616. Parties, how designated on appeal. 

517. In what cases appeal may be taken by defendant. 

518. In what cases, by the people. 

519. In what cases, generally. 

520. Appeal) a matter of right. 

521. Must be taken within one year after judgment. 
522-1125. Appeal, how taken. 

526. Appeal by the people, not to stay or affect the judgment until r»> 

versed. 

527. Stay of proceedings, on appeal to supreme court from judgment 

of conviction. 

528. Stay, upon appeal to court of appeals from judgment of supreme 

court, affirming judgmenr of conviction. 
^ 529. Certificate of stay not to be gmanted, but on notice to district 

attorney. 
530- 531. Effect of the stay. 
582. Transmitting the papers to the appellate court. 
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I § 515. Writs of error and of certiorari, in criminal JJ*?and 
actions, as they have heretofore existed, are abolished ; and JirnSSl 
lereafter, the only mode of reviewing a judgment or order, ap|e J 
n a criminal action, is by appeal. " ^'**®^- 

§ 516. The party appealing is known as the appellant, parties, 
ind the adverse party as the respondent. But the title of J^^^jf"^ 
the action is not changed, in consequence of the appeal. 

§ 517. An appeal to the supreme court may be taken by jn what 
the defendant, from the judgment on a conviction after ^^^^^ 
indictment, and upon the appeal, any actual decision of the Jjtf^'®'^*^' 
bourt in an intermediate (brder or proceeding forming a part 
pf the judgment roll, as prescribed by section 485, may be 
|?eviewed. 

§ 618. An appeal to the supreme court may be taken by in what 
the people, in the following cases, and no other : the people. 

1. Upon a judgment for the defendant, on a demurrer 
Ifeo the indictment ; 
» 2. Upon an order to* the court; arresting the judgment 

§ 519. An appeal may be taken from the judgment of in what 
the supreme court to the court of appeals, in the following generally. 
cases, and no other : 

1. From a judgment aflSrming or reversing a judgment 
of conviction: 

^ 2. From a judgment affirming or reversing a judgment 
for the defendant, on a demurrer to the indictment, or on an 
order of the court arresting the judgment. 

3. From a final determination affecting the substantial 
right of a defendant. 



§ 520. All appeals, provided for in this chapter, may be ^pp®*{; 
taken as a matter of right. *^^ ^*'^*'*^- 



matter 



§ 521. An appeal must be taken within one year after Must be 



taken 



;the iudffment was rendered. • within one 

• ^ year after 

judgment. 

i § 522. An appeal must be taken, by the service of a Appeai, 
notice in writing on the clerk with whom the judgment 
roll is filed, stating that the appellant appeals from the 
judgment. 



♦ Sn In nriflrfnal- 
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^^- § 523. If the appeal be taken by the defendant a simil 

notice must be served on the district attorney of the coub 
in which the original judgment was rendered. 

Id. § 524. If it be taken by the people, a similar notice mu 

be served on the defendant, if he be a resideiit of, or imp 
oned in the city or county ; or if not, on the counsel, 
any, who 'appeared for him on the trial, if he reside 
transact his business in the county. If the service cann< 
after due diligence, be made, the appellate court, upon pro 
thereof, may make an order for the publication of the i^ 
tice, in such newspaper, and for such time as it deen 
proper. 



Id. 



§ 525. At the expiration of the time appointed for ti 
publication, on filing an affidavit of the publication, <j 
appeal becomes perfected. 

Appeal by § 526. Au appeal taken by the people, in no case sta 
not^o^''^*' or affects the operation of a judgment in favor of the ( 
affYct'the fendant, until the judgment is reversed. 

judgment ' "^ ^ 

imtfl re- 
versed. 

l^leed' § ^2'^- ^^ appeal to the supreme court, from a ju( 

app^iS'to nient of conviction, or other determination from whi 

SSSrt™* an appeal can be taken, stays the execution of the ju( 

Jj^graegt ment or determination, upon filing, with the notice 

.tion. appeal, a certificate of the judge who presided at the tri 

or of a judge of the supreme court, that in his opini 

there is reasonable doubt whether the judgment shou 

stand, but not otherwise. 

stay, upon § 528. Au appeal to the court of appeals, from a ju( 
cSSrt of ^ ment of the supreme court, affirming a judgment of c( 
SSnt of^" miction, stays the execution of the judgment appealed fro 
cSSrtI°lf. upon filing, with the notice of appeal, a certificate of 
judgment judgc of the court of appeals, or of the supreme con 
**^'*- that, in his opinion, there is reasonable doubt whether i 
judgment should stand, but not otherwise. 

Certifloate 

Sot^tS^be § 529. The certificate mentioned in the last two sectii 

6iS °nn • cannot, however, be granted upon an appeal on a conv 

ty tion of felony, until such notice as the judge may prescri 
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^ been given to the district attorney of the connty where 
b conviction was had, of the application for the certifi- 
te. But the judge may stay the execution of the Judg- 
fent, in the meantime. 

l§ 530. If the certificate, provided in sections 527 and Effect of 

*8, be given, the sheriff must, if the defendant be in his 

istody, upon being served with a copy of the order, keep 

e defendant in his custody, without executing the judg- 

tot, and detain him to abide the judgment upon the 

fpeal. 

[ ' • 

§ 631. If, before the granting of the certificate, the exe- w. 

tion of the judgment have commenced, the further exe 

Ifcion thereof is suspended, and the defendant must be 

jitored by the officer in whose custody he is, to his origi- 

i custody. 

§ 532. Upon the appeal being taken, the clerk, with Transmit- 
lom the notice of appeal is filed, must, within ten days p^p®"^^i. 
ereafter, without charge, transmit a copy of the notice of ^**® ^*^^^ 
ipeal and of the judgment roll, as follows : 

1. If the appeal be to the supreme court, to the clerk of 
%t court, where the next general term in the district is to 

held. 

2. If it be to the court of appeals, to the clerk of that 
irt. 



CHAPTER IJ. 

DISMISSING AN APPEAL, FOR rRREGULAEITY. 

pxrnON 533- For What irregularity, and how, dismissed. 
534. Dismissal for want of return . 

I 533. If the appeal be irregular in a substantial par- porwhat 
alar, but not otherwise, the court may, on any day in g;^°^ 
m, on motion of the respondent, upon five days' notice, dismissed. 
ved with copies of the papers on which the motion is 
inded, order it to be dismissed. 
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lOTwaS? § ^^^' ^^^ court may also, upon like motion, dismiss i 
of return, app^gj^ jf ^j^^ retum be not made, as provided in sectj 

532, unless, for good cause, they enlarge the time for tli 

purpose. 



CHAPTER IIL 

ARGUMENT OF THE APPEAL. 

BscnON 585. Appeal to supreme court, how and where brought to aigumel 
686. Appeal to court of appeals, how brought to argument. 

537. Notice of argument to counsel for defendant. . 

538. Papers, by whom furnished, and effect of omission. 

539. Judgment of affirmance may be without argument, if appelj 

fail to appear. Reversal, only upon argument, thougli 
spondent fail to appear. 

540. Namber of counsel to be heard. Defendant's counsel to close 
' argument. 

541. Defendant need not be present. 

Appeal § 535. An appeal to the supreme court may be brouj 

preme to argument by either party, on ten days' notice, on a 
whlre ^^Jy ^* ^ general term held in the district in which 
^gSment^ Original judgment was given. 

Appeal to § 536. An appeal to the court of appeals may, in 
appelte! same manner, be brought to argument by either party, 

how T • 1 

brought to any day in term 

argument. •/ •^ 

§ 537. If a counsel, within five days after the app( 
r w)unsei ^^^^ given notice to the district attorney, that he appe 
fendin"t. ^^^ ^^^ defendant, notice of argument must be served 

him, instead of the defendant ; otherwise, notice must 

served as the court may direct. 

„ ^ 8 538. When the appeal is called for ars^ument, the 

Papers, by « , ^^ , , ^ ' 

f?rn™hed, P^Haut must fumish the court with copies of the notice 

ofomTt^* appeal and judgment roll. If he fail to do so, the app 

must be dismissed, unless the court otherwise direct. 

Judgment 

anc*e*mTy § 539. Judgment of affirmance may be given, with( 
merft'^lf" ^^g^^^^^^j ^^ *^^ appellant fail to appear. But judgmi 
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rreversal can only be given upon argument, though the fSy^JJ*"*. 
jKmdent fail to appear. vlraai,^®" 



only upon 
argument, 
' re- ' 



§ 540. Upon the argument of the appeal, if the crime spSUdent 
punishable with death, two counsel on each side must be appear. 



wd if they require it. In any other case, the court may, co^JSsluo 
its discretion, restrict the argument to one counsel on ST^.I^^" 
>h side. The counsel for the defendant is entitled to the pfo^sHhl*' 

I • , arerument. 

teing argument. 

I 541. The defendant need not personally appear in the Defendant 

pellate court. be present. 



CHAPTER IV, 



Idtion 542. Court to give judgment, without regard to technical errors, defects 
[ or exceptions, not affecting substantial rights. 

I 543. May reverse, affirm or modify the judgment, and order a new 

trial. 

544. New trial. 

545. Defendant to be discharged on reversal of judgment against him, 

where new trial is not ordered 

546. Judgment to be executed, on affirmance against the defendant. 

547. Judgment of appellate court, how entered and remitted. 

548. Papers returnfed, not to be remitted. 

549. Jurisdiction of appellate court ceases, after judgment remitted. 

• 542. After hearing the appeal, the court must give court to 
gment, without regard to technical errors or defects or ment, 
ixceptions which do not affect the substantial rights of tlfSntc^al 

parties. defeSs or 

excep- 
tions, not 

543. Upon hearing the appeal the appellate court may, aubstiStiai 
ases where an erroneous judgment has been entered Say*re- 

II a lawful verdict, correct the judgment to conf onn to ltm%? ' 
verdict, in all other cases they must either reverse or ^1^^"^^"^ 
m the judgment appealed from, and in cases of rever- Sew trial. 
may, if necessary or proper, order a new trial. 

544. When a new trial is ordered, it shall proceed in New trial, 
•espects as if no trial had been had. 
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^ohl^i^'^ § 645. If a judgment against the defendant be reverse 
?evereai of without Ordering a new trial, the appellate court must 
against rect, if he be in custody, that he be discharged therefrc^ 
triaY?8°nJt ^^^' ^^ ^^ ^^ admitted to bail, that his bail be exonerated, i 
ordered. j| money be deposited instead of bail, that it be refund 
to the defendant. 

to b§™le- § 6^^' ^^ ^ judgment of affirmance against the defec 
SfflrraanSe ^^% the original judgment must be carried into executic 
t^d^ as the appellate court may direct. If a judgment be cc 

rected, the corrected judgment must be carried into exec 

tion as the appellate court may direct. 

ofXei?* § 547. When the judgment of the appellate court 
tered^and' S^^^^? it must bc cutcred in the judgment book, and a cer 
remitted, g^^ copy of the cutiy forthwith remitted to the clerk wi 
whom the original judgment roll is filed, or, if a new tri 
be ordered in another county, to the clerk of that couni 
unless the judgment be rendered in the absence of the 
verse party, in which case, the court may direct it to be 
tained, not exceeding ten days. 

Papers re- g 548. The papcrs returned to the appellate court mi 

Remitted, there remain of record, and are not to be remitted to i 

court below. 

jurisdio- § 549. After the certificate of the judgment has be( 
peiiate remitted as provided in section 547, the appellate con 
aftw^*' has no further jurisdiction of the appeal, or of the procee 
remitted, ings thereou ; and all orders, which may be necessary 
carry the judgment into effect, must be made by the con 
to which the certificate is remitted, or by any court 
which the cause may thereafter be removed. 
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TITLE XL 



OF MISCELLAliTEOUS PROCEEDINGS. 

Chapter I. Bail. 

L II. Compelling the attendance of witnesses. 

! III. Examination of witnesses, conditionally. 

I IV. Examination of witnesses, on commission. 

\ V. Inquiry into the insanity of the defendant, before or during the 

, trial, or after conviction. 

■ VI. Compromising certain crimes, by leave of the court. 

VII. Dismissal of the action, before or after the indictment for want of 
prosecution, or otherwise. 
VIII. Remitting the punishment, in. certain cases. 
I IX. Proceedings against corporations. 

' X. Entitling affidavits. 

I XI. Errors and mistakes, in pleadings and other proceedings. 

j XII. Disposal of property, stolen or embezzled. 

i XIII. Reprieves, commutations and pardons. 

CHAPTER L 

BAIL. 

&BTicliB I. In what cases the defendant may be admitted to bail. 

II. Bail, upon being held to answer, before indictment. 

III. Bail, upon an indictment, before conviction. 

IV. Bail, upon an appeal. 

V. Deposit, instead of bail. ' x^ 

VI. Surrender of the defendant. 
VII. Forfeiture of the undertaking of bail, or of the deposit of money. 
VIII. Re-commitment of the defendant, after having given bail, or 
deposited money instead of bail. 

; ARTICLE 1. 

IN" WHAT CASES THE DEFEN"DANT MAY BE ADMITTED TO BAIL. 

hcCTiON 560. Admission to bail, defined. 

551. Taking Jwiil, defined. 

552. Offenses not bailable. 

553. In what cases defendant may be admitted to bail, before con- 

viction. 

554. In what cases he may be admitted to bail , after conviction and 
' upon appeal. 

555. Nature of bail before conviction. 

556. Nature of bail after conviction and upon appeal. 
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to biSN^dS- § 550. When the defendant is held to appear for exami 
nation, bail for such appearance may be taken either, 

1. By the magistrate who issued the warrant or befon 
whom the same is returnable ; or, 

2. By ajiy judge of the supreme court. 

.Taking § 551. The taking of bail consists in the acceptance, bj 

fined. a competent court or magistrate, of the undertaking of suf 

ficient bail for the appearance of the defendant according 

to the terms of the undertaking, or that the bail will pay t^ 

the people of this state a specified sum. 

Offenses §* 552. The defendant cannot be admitted to bail, when 

not bail* t • i t 

able. he IS charged, 

1. With a crime punishable with death ; or, 

2. With the infliction of a probably fatal, injury upoi 
another, and under such circumstances^ as that, if deati 
ensue, the crime would be murder. 

inwbat § 553. If the charge be for any other crime, he may hi 

SSy be*ad- admitted to bail, before conviction, as follows : 
Siii!bt£ore 1. As a matter of right, in cases of misdemeanor ; 
2. As a matter of discretion, in all other cases. 

In what S 554. Before conviction, a defendant may be adniitte( 

cases he *^ ' '' 

may be ad- j-r\ "hoil 

cSnVi^tion 1. For his appearance before the magistrate, on the exam 
appe^.^"^ ination of the charge, before being held to answer ; 

2. To appear at the court to which the magistrate ia 
required, by section 221, to return the depositions and state* 
ment, upon the defendant being held to answer, after exaiib 
ination ; 

3. After indictment, either upon the bench warrant 
issued for his arrest, or upon an order of the court commit- 
ting him, or enlarging the amount of bail, or upon his beinj 
surrendered by his bail, to answer the indictment in the 
court in which it is found, or to which it may be sent oi 
removed for trial. 
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§ 5 00. After the conviction of a crime not punishable gSJ'bSfSro 
mtli death, a defendant who has appealed, and when there ^^'^^^^^^^ 
is a stay of proceedings, but not otherwise, may be admit 
fted to bail : 

1. As a matter of right, when the appeal is from a judg- 
•ment imposing a fine only ; 
I 2. As a matter of discretion, in all other cases. 

§656. After conviction and upon an appeal, the defend- Nature of 
i , T . 1 1 M ^ n rr ? bail after 

r ant may be admitted to bail, as follows : SSS^upin"^ 

1, If the appeal be from a judgment imposing a fine *^^ 
only, on the undertaking of bail, that he will pay the same, 
or such part of it as the appellate court may direct, if the 
judgment be affirmed or modified or the appeal be dis- 
missed ; 

2. If judgment of imprisonment have been given, that 
he will surrender himself in execution of the judgment, 
upon its being affirmed or modified, or upon the appeal 
being dismissed. 

ARTICLE II. 

BAIL, UPOK BEING HELD TO ANSWER, BEFORE INDICTMENT. 

Section 557 -558. By what courts or magistrates defendant may be admitted to 
bail. 

559. At what time defendant may be admitted to bail by a magistrate, 

560. In cities, if crime be felony, application for admission to bail 

must be on notice. 

561. Form of order, if made by the court. 

562. Form of order, if made by a magistrate. 

563. If application be denied by a magistrate, no subsequent applica- 

tion can be made to another magistrate. 

564. Violation of last section a misdemeanor. Admission to bail in 

such case, how revoked or vacated. 

565. Construction of last two sections. 

566. Decision final. 

567. Bail, by whom taken. 

568. How put in ; and form of undertaking. 

569. Qualifications of bail. 
570 -572. Bail, how to justify. 

573. Bail may be examined as to sufficiency. 

574. Other testimony may be received as to their sufficiency. 

575. Decision as to their sufficiency; and filing affidavits of Justifica- 

tion and undertaking. 
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SECnOK 576. On allowance of bail, and execution of undertaking, defendant t 
be discharged. Form of discharge. 
577. If bail disallowed. 

By what § 557. When the def^dant has been held to answer, 
m^i'"^^ provided in section 208, the admission to bail may be b^ 

trates de- ^ , , •f *m 

may be^d- *^^ magistrate by whom he is so held, as follows 

mrtted to 2. By any of the magistrates mentioned in section 147 

when the crime charged is a misdemeanor, or a felony 

punishable with imprisonment, not exceeding five years; 

2. By a judge of the supreme court, or aiiy judge au 
thorized to preside in a court having jurisdiction to trj 
indictments, in all cases where bail may be taken, before 
conviction, as provided in section 554. 

Id. § 558. . When, by reason of the degree of the crime, th 

committing magistrate has not authority to admit to bail 
the defendant may be admitted to bail by one of the oflS 
cers having authority to admit to bail in the case, as pro 
vided in the second subdivision of the last section, or b; 
the court to which the depositions and statements ar< 
returned by the committing magistrate, as provided in sec 
tion 221, if the case be triable therein, or if not, by tb 
court to which, after indictment, it may be sent or removec 
for trial 

At what 8 559. The defendant . may be admitted to bail by 

timede- ^ J ^ 



fendant 
may be ad' 



magistrate, as provided in the last two sections, upon bein^ 
bai^bya"" held to auswer, or at any time before the return of the de 
^ . ^^^ positions and statement, to the court. After that time h 
can be admitted to bail, only by a judge presiding in tb 
court in which the crime is triable, if it be sitting, or i 
not, by one of the magistrates mentioned in the secoiu 
subdivision of section 557. 

In cities, if S 560. In the several cities of this state, if the crim' 

crime be <5 -,• < i* ■^ • * , i • 

pHcXn^' charged be a felony, the application for .admission to bai 

rion u>'blu must be upon notice of at least two days, to the distric 

Sotice.®^^ attorney of the county, unless the magistrate by ordei 

fixes a shorter time; and the committing magistrate 
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ftpon the like notice, in writing, requiring him to do so, 
lust transmit the depositions and statement^ or a copy 
lereof , to the court or magistrate to whom the application 
3r bail is to be made. 

561. If the application be to the court, an order must ^or™ of 

L , ^ '^ T . . order, !f 

^e made, grantmg or denymg it, and if* it be granted, "Sifc^ 
tating the sum in which bail may be taken. 



court. 



§ 562. If the application be to a magistrate, he must Form of 
bertify, in writing, his decision granting or denying the made by a 
fame ; and if he grant the application, must state in the 
certificate the sum in which bail may be taken ; which cer- 
tificate he must cause to be forth^yith filed with the clerk 
[)f the court to which the depositions and statement are re- 
:iuired to be sent. 

§563. If an application for admission to bail, made to a if appiica. 
^^ ' ' tton bede- 

' magistrate, be denied, not more than two subsequent appli- "Jagistrate 
cations therefor can be made to other magistrates, except qulnt'lt)^ 
that an application can be made to any masjistrate mentioned ?an bV^ 

... . ... made to 

in subdivision two of section 557, if no application has been '^'^^ 
previously made to a magistrate mentioned therein. 

§ 564. A violation of tjie last section is punishable as a violation 
misdemeanor, and the admission of the defendant to bail drmeand?* 
contrary tliereto may be revoked by the magistrate who ^^^^f/^" 
made it, or vacated by the court to which the depositions ho^r^'e^® 
and statement are or must be sent, as provided in section vaoatedf 
22 , or to which, after indictnient, the action must be sent 
for trial. 

S 565. The provisions of the last two sections shall not constmo- 
be construed to limit the power 01 any judge presiding in JJ^^^®*^" 
the court in which the offense is triable to let the defend- 
ant to bail. 

§ 566. The decision of the judge presiding in the court Decision 



in which the crime is triable, granting or denying bail, is 
final, except as provided in section 563. 



final. 
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^om^ § ^67. If the defendant be admitted to bail by a magis- 

**^^°* trate, the bail must be taken by the magistrate granting 
the order, unless the order shall specify that the same may 
be taken by some other designated magistrate. 

Howput § 568. Bail is put in, by a written undertaking, executed 
undei?' by sufficient surety (with or without the defendant, in the 
discretion of the magistrate), and acknowledged before 
the magistrate in substantially the following form : 



taking. 



"An order having been made on the day of , 

18 , by A. B., a justice of the peace of the town of , 
(or as the case may be), that C. D. be held to answer, 
upon a charge of . '(stating briefly the nature of the crime), 
upon which he has been duly admitted to bail, in the sum 
of dollars ; 

" We, C. D., defendant (if the defendant join in the under- 
taking), of (stating his place of residence and occupation), 
and G. H., of (stating his place of residence and occupation) 
surety, or sureties (as the case may be), hereby undertake, 
that the above-named C. D. shall appear and answer the 
charge above mentioned, in whatever court it may be pros- 
ecuted ; and shall at all times render himself amenable to 
the orders and process of the court ; and, if convicted, shall 
appear for judgment, and render himself in execution 
thereof ; or if he fail to perform either of these conditions, 
that we will pay to the people of the state of New York,' 
the sum of dollars " (inserting the sum in which the 

defendant is admitted to bail). 

Quaimoa. § 569. The qualifications of bail are as follows : 
bfSif^ 1. He must be a resident,* and a house-holder or free- 

holder within the state, and, unless the magistrate otherwise 
direct, within the county ; 

2. He must be worth the amount specified in the under- 
taking, exclusive of property exempt from execution ; but 
the magistrate, on taking bail, may require two sureties, or 
may allow two or more to justify severally in amounts less 
than that expressed in the undertaking, if the whole justi- I 
fication be equivalent to that of one sufficient surety. 
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§ 570, Except as prescribed in the next section, the bail Bmi. how 
may, in the exercise of a just discretion, be taken, and may- 
justify, without notice to the district attorney, or reason- 
able notice of the intention to give bail may be required 
by the court or magistrate, to be given to the district attor- 
ney. When given, the notice shall be as prescribed in the 
next section. 

§ 571. In the several cities of this state, if the crime w. 
charged be a felony, a previous notice in writing of at least 
two days, of the time and place of giving the bail, must be 
served upon the district attorney of the county, stating : 

1. The names, places of residence and occupations of the 
proposed surety or sureties ; 

2. A general description of the real or personal property 
of the surety or sureties, in respect to which they propose 
to justify as to their sufficiency, with the incumbrances 
thereon, by mortgage, judgment or otherwise, if any. 

The district attorney may waive the giving of the notice 
herein provided for, or a shorter time than two days may 
be directed by the court or magistrate requiring the notice. 

§ 572. The surety or sureties must in all cases justify by id. 
affidavit, taken before the magistrate. The affidavit must 
state that each of the sureties possesses the qualifications 
provided in section 569. 

§ 573. The district attorney, or the magistrate, may Baii may 
thereupon further examine the sureties upon oath, concern- aimin^d m 
ing their sufficiency, in such manner as the magistrate may ®°^y- 
deem proper. The questions put to the sureties, and their 
answers must be reduced to writing, and must be sub- 
scribed by them. 

§ 574. The magistrate may also receive other testimony, Decision 
either for or against the sufficiency of the bail, and may sumci- 

<p f ^ ' •/ ency ; and 

from time to time adjourn the taking of bail, to afford an davus*?r 
opportunity of proving or disproving its sufficiency. tlon ^nd'' 

taking. 

§ 575. When the examination is closed, the magistrate 
must make an order, either allowing or disallowing the 
bail, and must forthwith cause the same, with the affidavits 
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of justification, and the undertaking of bail, to be filed 
with the clerk of the court to which the depositions and 
statement must be sent, as prescribed in section 221. 

On allow- S 576. Upon the allowance of the bail and the execu- 

anceof . 

eSlculSon ti^^ ^f ^^^ undertaking, the court or magistrate must make 
tiki^ngV an order, signed by him, with his name of office, for the 
to be du- discharge of the defendant, to the following effect : 
dS^e. " To the sheriff of the county of , [or, in the 

city and county of New York, "to the keeper of the city 
prison of the city of New York : "] " A. B., who is detained 
by you on a commitment to answer a charge for the crime 
of, [designating it generally,] having given sufficient bail 
to answer the same, you are commanded forthwith to dis- 
charge him from your custody." 

Kbaii^dis. § 577. If the bail be disallowed, the defendant must be 
detained in custody until lawful discharge. 



ARTICLE III. 

BAIL, UPON AN INDICTMENT BEFORE CONVICTION. 

Section 578. In misdemeanor, officer to take defendant before a magistrate. 

579. In felony, to deliver him into custody . 

580. Taking bail, when offense is bailable. 

581. Bail, how put In. Form of undertaking. 

582. Sections applicable to qualifications of bail, to putting in and jus- 

tifying bail, and to incidental proceedings. 

In misde- § 578. When the crime charged in the indictment is a 
tSrie^** misdemeanor, the officer serving the bench-warrant must, 
bSoroa if required, take the defendant before a magistrate in the 
Site*" county in which it is issued, or in which he is arrested, for 

the purpose of giving bail as prescribed in sections 302 and 

305. 

In felony, § 579. If the Crime charged in the indictment be a 
wm Into' felony, the officer arresting: the defendant must deliver him 

custody. *' ' , ^ 

into custody, according to the command of the bench-war 
rant, as prescribed in section 301. 
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§ 580. When the defendant is so delivered into custody, '^^^^«^ 
if the felony charged be bailable, and the amount of bail gSabie.* 
Lave been fixed, bail may be taken by the judge presiding 
! in the court in which the indictment was found, or to which 
I it is sent or removed, or by any magistrate in the county 
belonging to the class mentioned in the second subdivision 
of section 557. 

I § 581. The bail must be put in by a written undertak- Ban, how 

; ing, executed by a sufficient surety, with or without the f^^ertob 
defendant, in the discretion of the magistrate), and acknowl- *"*• 
edged before the magistrate, in substantially the following 
form: 

" An indictment having been found on the day 

of , 18 , in the court of sessions of the county of 

I Albany^ [or as the case may be,] charging A. B. with the 
crime of, [designating it generally,] and he having been 
duly admitted to bail in the sum of dollars : 

" We, A. B., defendant, and [if the defendant join in the 
undertaking] C. D., surety or sureties, as the case may be, 
of [stating his place of residence and occupation,] and E. 
F., of [stating his place of residence and occupation,] here- 
by undertake, that the above-named A. B. shall appear and 
answer the indictment above mentioned, in whatever court 

: it may be prosecuted, and shall at all times render himself 
amenable to the orders and process of the court ; and, if 
convicted, shall appear for judgment, and render himself 
in execution thereof; or if he fail to perform either of 
these conditions, that we will pay to the people of the 
state of New York, the sum of dollars," [inserting 

the sum in which the defendant is admitted to bail.] 

§ 582. The provisions contained in sections 569 to 577, sections 
both inclusive, apply to the qualifications of the sureties, J^^^^Jj 
and to all the proceedings respecting the putting in and putJiSg \% 
justification of baU, and incidental thereto. fyingSaiu 

• ' and to in- 

' cidental 

proceed- 
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Who may 
admit to 
bail. 



Notice of 
the appli- 
cation, 
when re- 
quired. 
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ARTICLE IV. 

BAIL UPON AN APPEAL. 

SBCnON 583. Who may admit to bail. 

584. Notice of the application, when required 

585. Qualifications of bail, and how put in. 

§ 583. In the cases in which the defendant may be ad* 
mitted to bail upon an appeal, as provided in section 566, 
the order admitting him to bail may be made, either by 
the court from which the appeal is taken, or the presiding 
judge thereof, or by the appellate court, or a judge thereoi^ 
or by a judge of the supreme court. < 

§ 584. The court or officer to whom the application foi^ 
bail is made may require such notice thereof as he deenu 
reasonable, to be given to the district attorney of the 
county in which the verdict or judgment was originally 
rendered. 

§ 586. The sureties must possess the qualifications, an( 
the bail must be put in all respects, in the manner pj 
scribed by sections 569 to 577, both Inclusive ; except t' 
the undertaking must be to the effect that the defendai 
will, in all respects, abide the orders and judgment of the| 
appellate court upon the appeal. 



ARTICLE V. 

DEPOSIT INSTEAD OF BAIL. 

Section 586. Deposit, when and how made. 

587. May be made after bail given, and before forfeiture ; and in such 
case bail discliarged. 

588. Bail may be given after deposit ; and in such case money de- 
posited to be refunded. 

589. Deposit to be applied to payment of judgment of fine, and 8ui< 
plus to be refunded. 

__„.., § 586. The defendant, at any time after an order admit- 
ho4m^e. ting him to bail, instead of giving bail, may deposit witli 



Qualifica- 
tions of 
bail, and 
how put 
in. 



Bepoalt, 
when and 
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\ 



le county treasurer, of the county in which he is held to 
iswer, the sum mentioned in the order ; and upon deliv- 
ring to the officer, in whose custody he is, a certificate of 
le deposit, he must be discharged from custody. 

I § 587. If the defendant have given bail, he may, at any S^^^. 
Ilaine before the forfeiture of the undertaking, in like man- e!vi*n*"and 
^er deposit the sum mentioned in the undertaking; and feiture; 
kipon the deposit being made the bail is exonerated. ba??dta?® 

I charged. 

I § 588. If money be deposited, as provided in the last gj'\™*y 
isection, bail may be given, in the same manner as if it had Sosaf^d 
[been originally given upon the order for admission to bail, c^e mon- 
iat any time before the forfeiture of the deposit. The court ft^d tS^tS 

i •' , , , ■■■ refunded. 

for magistrate before whom the bail is taken must there- 
upon direct, in the order of allowance, that the money de- 
iposited be refunded by the county treasurer to the defend- 

lant ; and it must be refunded accordingly. 

[ - ■ ' ■ 

I § 589. When money has been deposited, if it remain on Deposit to 
deposit and unforf eited at the time of a judgment for the ^^pjy-^ 
payment of a fine, the county treasurer must, under direc- Jf*^|^f '^^ 
tion of the court, apply the money in satisfaction thereof, SfustS*^' 
and after satisfying the fine, must refund the surplus, if funded, 
any, to the defendant. 



AETICLE VI. 

SURRENDER OF THE DEFENDANT. 

Suction 590. Surrender, by whom, when, and how made. 
I 591. By whom, when and where, defendant may be arrested for the 

purpose of a surrender. 
592. On surrender before forfeiture, money deposited to be refunded. 
Order therefor, how obtained. 

! § 590. At any time before the forfeiture of the under- surrender, 
I taking, any surety may surrender the defendant in his ex- wh^n.^Si 
I oneration, or the defendant may surrender himself, to the 

officer to whose custody he was committed at the time of 

giving bail, in the following manner : 
19 
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1. ^ certified copy of the undertaking of the bail mu 
be delivered to the officer, who must detain the defenda 
in his custody thereon, as upon a commitment, and byj 
certificate in writing, acknowledge the surrender; 

2. Upon the undertaking and the certificate of the oi 
cer, the court in which the indictment or the appeal, as tl 
case may be, is pending, may, upon a notice of five days 1 
the district attorney of the county, with a copy X)f the in 
dertaking and certificate, order that the bail be exonerate( 
and on filing the order and the papers used on the applies 
tion, the bail is exonerated, accordingly. 

By whom, 8 591. For the purpose of surrendering the deferidan 

when and ^ "*■■*■. i n ^ * r* ^^ ^ i 

where,^de auy surcty, at any time beiore he is nnally cn^ir.rea, an 
rett'ed^for" ^^ ^^7 placc withiii the state, may himself ari-est him, i 
^ose^of a by a written authority indorsed on a certified copy of tl 

undertaking, may empower any person of suitable age ai 

discretion to do so. 



onsur- § 592. If money have been deposited instead of ba 

forefSr-^ and the defendant at any time before the forfeiture there< 

leiture, *' 

^oTue^d tS" surrender himself to the officer to whom the commitmei 
funded, was directed, in the manner provided in section 590, t 
court must order a return of the deposit to the defendal 
upon producing the certificate of the officer showing tl 
surrender, and upon a notice of five days to the distri 
.attorney, with a copy of the certificate. 

ARTICLE VII. 

FORFEITURE OF THE UNDERTAKII^G OF BAIL, OR OF THE DEPOSIT i 

MONEY. 

Section 593. In what cases, and how ordered. 

594. When and how forfeiture may be discharged. 

595. Forfeiture of bail, to be enforced by action. 

596. Deposit of money when forfeited, how disposed of. 

597. Remission of forfeiture. 

598. Application therefor, how made and on what terms granted. 

In what § 593. If, without suflScient excuse, the defendant negle 
how'or-"* to appear for arraignment, or for trial or judgment, or up 
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py other occasion where his presence in court may oe law- 
Mly required, or to surrender himself in execution of the 
iidgment, the court must direct the fact to be entered 
^on its minutes ; and the undertaking of his bail, or the 
noney deposited, instead of bail, as the case may be is 

Siereupon forfeited. 

i. 

. S 594, If, at any time before the final adioummentof the when and 

' 1 -I « -I T .• !• i •! 1 • how fOP- 

8oiirt, the defendant appear and satisfactorily excuse nis ^iture 
neglect, the court may direct the forfeiture of the under- ohWed. 
iaking or deposit to be discharged, upon such terms as are 
fast. 

f § 595. If the forfeiture be not discharged, as provided in |^oj'«^*t;^,j 
^he last section, the district attorney may, at any time after forclllTy' 
^e adjournment of the court, proceed against any surety *°"^°* 
|ipon his undertaking. Such proceeding shall be by action 
Duly, except in the city and county of New York, where it 
Sihall be in the method now prescribed by special statute. 

§ 596. If, by reason of the nes^lect of the defendant to Deposit 

.11. . ^ t . T • . T ** money 

appear, as provided in section d93, money deposited instead f^^^^^"^^ 
of bail is forfeited, and the forfeiture be not discharged or pS^a of. 
remitted, as provided in sections 594 and 597, the county 
treasurer with whom it is deposited may at any time after 
the final adjournment of the court apply the money 
deposited to the use of the county. 

§ 597. After the forfeiture of the undertaking or depos- Remisaioni 
it, as provided in this article, the court directing the for- ure. 
feiture, the county court of the county, or in the city of 
New York, the court of common pleas of that city, may 
remit the forfeiture or any part thereof, upon such terms as 
ire just. 

§ 598. The application must be upon at least five days' ^gg^i^^r^ 
notice to the district attorney of the county, with copies of SSke and 
the affidavits and papers on which it is founded ; and can uma^^ 
J)e granted only upon payment of the costs and expenses 
^curred in the proceedings for the enforcement of the for- 
feiture. 



\ 
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ARTICLE Vin. 

BE-GOMMITMBNT OF THE DEFENDANT, AFTEB HAVING GIVEK 
OR DEPOSITED MONEY INSTEAD OF BAIL, 

Section 599. In what cases. 

600. CJontents of the order. 

601. Defendant may be arrested in any county. 

602. If for failure to appear for judgment, defendant must be 

mitted. 
608. If for other cause, he may be admitted to baiL 

604. Bail in such case, by whom taken. 

605. Form of the undertaking. 

606. Qualifications of bail, and how put in. 

cSbob!** § ^^^* ^^^ court to which the committing magisti 
returns the deposition and statement, or in which an inc 
ment or an appeal is pending, or to which a judgmem 
appeal is remitted to be carried into effect, may, by an o] 
entered upon its minutes, direct the arrest of the de£ 
ant, and his commitment to the officer to whose custodj 
was committed at the time he was admitted to bail, and 
detention, until legally discharged, in the following cag 

1. When, by reason of his failure to appear, he has 
curred a forfeiture of his bail, or of money deposited 
stead thereof, as provided in section 598 ; 

2. When it satisfactorily appears to the court that 
bail, or either of them, are dead, or insufficient, or have 
moved from the state ; 

3. Upon an indictment being found, in the cases 
vided in section 306. 

Contents § 600. The Order for the recommitment of the def en^ 
order, must rccitc, generally, the facts upon which it is founc 
and direct that the defendant be arrested by any she 
constable, marshal or policeman in this state, and comi 
ted to the officer to whose custody he was committed 
the time he was admitted to bail, to be detained u 
legally discharged. 

^|ffgdant § 601. The defendant may be arrested pursuant to 
Siy^colfnt? order, upon a certified copy thereof, in any county, in 
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me manner as upon a warrant of arrest ; except, that 
ien arrested in another county, the order need not be en- 
brsed by a magistrate of that county. 

§ 602. If the order recite, as the ground upon which it JJi^Jreto 

made, the failure of the defendant to appear for judg- JJSIment! 

lent upon conV^iction, the defendant must he committed nfust^br^ 

. ■*- / committed 

jcording to the requirement of the order. 

§ 603. If the order be made for any other cause, and the it tor 
^me be bailable, the court may fix the amount of bail, ^^y%^^ 
|id may direct in the order, that the defendant be admit- 1^ bin.®^ 
^ to bail in the sum fixed, which must be specified in the 
^er. 

§ 604 When the defendant is admitted to bail, the bail f„*»},*eV 
ay be taken by any magistrate in the county, having au- ukiS!'" 
lority, in a similar casie, to admit to bail upon the holding 
: the defendant to answer before indictment, as prescribed 
> sections 557 and 558, or by any other magistrate to be 
jsignated by the court. 

§ 605. When bail is taken upon the recommitment of J^J^^®^^^ 
ie defendant, the undertaking of bail must be in substan- ^*^*°«- 

ally the following form : 

i 

" An order having been made on the day of 
8 — , by the court of (naming the court,) that A. B. be 
Imitted to bail in the sum of dollars, in an action 
ending in that court against him in behalf of the people 
I the state of New York, upon an [information, present- 
ment, indictment, or appeal, as the case may be.] 
! *^ We, A. B., defendant (and if the defendant join in the 
bdertaking,) C. D., surety of [stating his place of residence 
^d occupation,] and E. F., surety of [stating his place of 
isidence and occupation,] hereby undertake, that the 
»ve-named A. B. shall- appear in that or any other 
►urt, in which his appearance may be lawfully required, 
pen that [information, presentment, indictment or appeal, 
I the case may be,] and shall at all times render himself 
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amenable to its orders and process, and appear for jud 
ment, and surrender himself in execution thereof ; or if 
fail to perform either of these conditions, that we will pn 
to the people of the State of New York the sum of 
dollars," [inserting the sum in which the defendant is 
mitted to bail.] 

Sons o*?' § 60^- The bail must possess the qualifications, and raui 
ho4put be put in, in all respects, in the manner prescribed by sen 
' ' tions 569 to 577, inclusive. 



CHAPTER IL 

OOMPELLrNGh THE ATTENDANCE OF WITNESSES. 

Section 607. Subpoena, defined. 

608. Magistrate may issue subpoenas, on information or presentmeni 

609. District attorney may issue subpoenas for witnesses before gran 

jury. 

610. He may also issue subpoenas, for the people, on trial of an indid 

ment. 

611. Clerk may issue blank subpoenas, for witnesses for defendan 

on trial. 

612. Form of subpoena. 

613. Requirement in subpoena, to produce books, papers and document] 

614. Subpoena, by whom served. 

615. How served. 

616. Paymenf of expenses of witness, when he is from without ti 

county, or is poor. 

617. Witnesses residing or served with subpoena, out of the counl 

when and how compelled to attend. 

618. Disobedience to subpoena, or refusal to be sworn or to testil 

how punished. 

Subpoena, § 607. The process by which the attendance of a wi 
ness, before a court or magistrate is required, is a subpoeni 

M istrate § ^^^' ^ magistrate, before whom an information is laic 
^bpffinlil tnay issue subpoenas, subscribed by him, for witness! 
nesees^be- withiu the statc, either on behalf of the people or of th 

fore grand 

jury. defendant. 
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;■• § 609. The district attorney of the county may issue Sf^lJJy 
Subpoenas, subscribed by him, for witnesses within the ^bp^ln^ 
Itate, in support of the prosecution or for such other wit- ses before 
[Besses as the grand jury may direct, to appear before the J*^- 
terand jury, upon an investigation pending before them. 

I § 610. The district attorney may, in like manner, issue He may 
feubpoenas subscribed by him, for witnesses within the subp^nM. 
i state, in support of an indictment, to . appear before the pe^Jj^n 
court at which it is to be tried. meit^ 

§611. The clerk of the court at which an indictment is cierkmay 
issue blank 

rto be tried, must, at all times, upon the application of the |^J^t?^^ 
'defendant, and without chare^e, issue a^ many blank sub- dlfendan^t, 

\ 1 1 /. 1 1 1 "m 1 1 1 . on trial. 

ipoenas, under the seal or the court and subscribed by him 
^ clerk, for witnesses within the state, ad may be required 
iby the defendant 

§ 612. A subpoena, authorized by the last four sections, Form of 
rmust be substantially in the following form: 

" In the name of the people of the state of New York : 
To A. B. 

'^ You are commanded to appear before O. D.j a justice of 
the pea€€ of the toion of , [or "the grand jury of the 

county of ," or ^'the court of sessions of the county 

of ," or as the case may be,] at [naming the place,] 

on [stating the day and hour,] as a witness in a criminal 
action prosecuted by the people of the state of New York, 
against E. F. 

"Dated at the town of , [as the case may be,] 

the day of , 18 . 

" G. H., justice of the peace," [or " I. K., district attor- 
ney," or "*By order of the court, L. M., clerk," as the case 
maybe.] 

§ 613. If books, papers or documents be required, a di- Require 
rection to the following effect must be contained in the sub- subpoena, 

^ , . , to pro- 

pcena : " And you are required also, to bring with you the ^^l^^^ p^ 
following," [describing intelligibly the books, papers or §SSiment» 
documents required.] 
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byw^^Sm^ §614. A peace officer must serve, in' his county, cityj 
served, towu 01' village, as the case may be, any subpoena deliverec 
to him for service, either on the part of the people or o^ 
the defendant; and* must make a wiitt^n return of th4 
service, subscribed by him, stating the time and place ol 
service, without delay. A subpoena may, however, be 
served by any other person. 

Er7ed. § 615. A subpoena is served, by delivering it, or by 

showing it, and delivering a copy thereof, to the witness 
personally. 

Payment § 616. When a person attends before a magistrate, grand 
witifess, j^^ ^^ court, as a witness on behalf of the people, upon a 
frSm^with! subpoena, or pursuant to an undertaking, and it appears 
county, or that he has come from a place out of the county, or that he 

is poor. ^ •/ ' 

is poor, the court, if the attendance of the witness be upon 
a trial, by an order entered upon its minutes, or in any 
other case, the county judge, or in the city of New York^ 
the recorder or city judge, or judge of the general session^ 
of that city, by a written order, may direct the county 
treasurer to pay the witness a reasonable sum, to be speci- 
fied in the order, for his expenses. 

Id- § 617. Upon the production of the order, or a certified 

copy thereof, the county treasurer must pay the witness, 
the sum specified therein, out of the county treasury. 

Witnesses S 618. No Dcrsou is obliged to attend as a witness, be- 

residing or^*^ ^^ ....i.ii . n i.^ 

wiufsub- ^^'^ ^ court or magistrate out oi the county where the wit^ 
Sfth^e^"* ness resides oris sei'ved with the subpoena, unless the judgcj 
whe"nand of the court iu wliich the crime is triable, or a judge of 

how com- , • 1 • 1 • rt 

polled to the supreme court, or a county judge, or m the city of New 
York, the recorder or city judge, or judge of the genera^ 
sessions of that city, upon an affidavit of the prosecutor or, 
district attorney, or of the defendant or his counsel, stating 
that he believes that the evidence of the witness is mate- 
rial, and his attendance at the examination or trial neces- 
sary, shall endorse on the subpoena an order for the attend- 
ance of the witness. ^ 
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j § 619. Disobedience, to a subpoena, or a refusal to be J^^^^^lf^" 
fwrom or to testify, may be punished by the court or mag- o? refSsti 
prate, as for a criminal contempt in the manner provided 8wo?n or- 
^ the Code of Civil Procedure. iSSf ^°" 



CHAPTEE III. 

! EXAMINATION OF WITNESSES, CONDITIONALLY. 

I Sbction 620. Witnesses to be examined conditionally, for the defendant as 

provided in this cha,pter. 
^ 621. In what cases defendant may apply for order. 

622. Application, on what facts to be founded. ^ 

623. If during term, to be made to- the court. 

624. If not during term, to whom to be made. 

625. The order, when granted and what to contain. 

626. If made by the court, may direct exan^ination before a judge or 

magistrate. If made by a judge, examination to be before 
him. 

627. On proof of service, if district attorney absent, examination to 
: proceed. 

628. If facts on which order was founded, be disapproved, examina- 

tion not to proceed. 
, 629. Testimony, how taken and authenticated. 

630. Deposition, how, by whom and when filed. 

631. When it may be read in evidence. 

632. When to be excluded. 

633. On reading the deposition, on trial, what objections may be taken. 

634. Attendance of witness for examination, how compelled. 

635. Disobedience of witness, how punished. 

§ 620. When a defendant has been held to answer a witnesses 
jharece of a crime, he may, either before or after m^inel' 

I,. 1 . •! T. n -.. condition- 

ndictment, have witnesses examined conditionally on his ^^*^^ 
t>ehalf , as prescribed in this chapter, and not otherwise. prSviTeV* 

in this 
• chapter. 

§ 621. When a material witness for the defendant is in what 
kbout to leave the state, or is so sick or infirm, as to afford f^fant 
reasonable grounds for apprehending that he will be un- S^^y^^***^'' 
fcble to attend the trial, the defendant may apply for an 
)rder that the witness be examined conditionally. 

S 622. The application must be made upon affidavit, Appuca- 

, *^ . tlon, on 

ihoWmg : what fact 
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fSi!2ded ^" ^^^ nature of the crime charged ; 

2. The state of the proceedings in the action ; 

3. The name and residence of the witness, and that hii 
testimony is material to the defense of the action ; and, 

4. That the witness is about to leave the state, or is sd 
sick or infirm as to afford reasonable grounds for appre- 
hending that he will be unable to attend the trial. 



If durinff § 623. The application, if made during the term, m 

term, to or 
made to 
the court 



term, to oe -, t j i i 

made to bc made to the court 



If uotdur- § 624. If not made during the term, it may be made as! 

ingterm, j» n I 

to whom lOllOWS *. 

to be made . , i , , 1 

1. When the indictment is pending in a court of oyer 
and terminer, or in a court of sessions other than in thel 
city of New York, to a Judge of the supreme court, or to 
the county judge : 

2. AVhen the indictment is pending in the court of general 
sessions of the city of New York, to the recorder or city 
judge or judge of general sessions, or one of the judges ol 
the court of common pleas of that city : 

3. When the indictment is pending in a city court, to the 
recorder or city judge of the city in which it is pending. 

The order, g 625. If the court or officer be satisfied, that the ex- 
SS^what amination of the witness is necessary to the attainment of 
justice, an order must be made, that the witness be examined! 
conditionally, at a specified time and place, and that a copy 
of the order, and of the affidavit on which it was granted,! 
be served on the district attorney, within a specified tim^ 
before that fixed for the examination. I 

If made by § 626. If the Order be made by the court, it may direct 

the court, ^ , , *^ ^ J 

fllm\ul-^ that the examination be taken before a judge ^thereof, or 

fo^rea^' bcfore a magistrate in the county, to be named in the order. 

magistrate If made by any of the officers mentioned in section 624, it 

must direct the examination to be taken before him. 

^ti^??L, § 627. On proof being furnished to the officer before 
attorney whom the examination is appointed, of the service upoa 
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the district attorney, of a copy of the order, and of the SxS?S&ar 
affidavit on which it was granted, if no counsel appear on proceed, • 

the part of the people, the examination must proceed. 
i 
t S 628. If the district attorney or other counsel appear if facts on 

fi /.I i«TT • P which or- 

[on the part of the people, and it be shown to the satisf ac- der^was^ 
j tion of the court or officer, by affidavit or other proof, or p?o*i?ldr 
i on the examination of the witness, that he is not about to tion"liS*t6 

i DlTOOOOd 

* leave the state, or is not sick or infirm, or that the applica- 
tion was made to avoid the examination of the witness on 
the trial, the examination cannot take place ;* otherwise it 

:must proceed. 

I' 8 629. The testimony eHlven by the witness must be re- Testi- 

,T .. 1? .1.1 mony,how 

' duced to writmg, and authenticated m the same manner as **^g^nJi°^ 
'the testimony of a witness taken in support of an informa- ^**®*^* 
tion, as prescribed in section 200. 

8 630. The deposition must be retained by the officer neposi- 

. ^ ^ ^ , , •^ tion, how, 

rtaking it, and filed by him in the office of the clerk of the aSd^heTi 
court without unnecessary delay. ^^^^' 

§ 631. The deposition, or a certified copy thereof, may be ^^^^ jt 
read in evidence by either party on trial, upon its ap- S^in^evi. 
pearing that the witness is unable to attend, by reason of 
liis death, insanity, sickness or infirmity, or of his continued 
absence from the state. 

§ 632. The deposition cannot, however, be read, if it ap- when to 
pear that the copy of the order and of the affidavit on which ci^^e**- 
it was founded, was not served on the district attorney, as 
directed, or that the examination was in any respect unfair 
or not conducted as prescribed in this chapter. 

§ 633. Upon the reading of the deposition in evidence, on read- 
tlie same objections may be taken to a question or answer p°®^J{^p» 
contained therein, as if the witness had been examined J^ctfons" 
orally in court. Sken.^ 

§634. The attendance of the witness may be enforced, Attend- 
./ ^ ance of 

"by a subpoena subscribed by the officer, or issued under the Samfnl**' 

seal of the court. compeUed. 
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fjj^obedi. g 635. Disobedience to the* subpoena, or a refusal to be 
how^^n- sworn or to testify, may be punished by the court or officer, 
as prescribed in section 619^ 



CHAPTER IV. 

EXAMINATION OF WITNESSES, ON COMMISSION, 

Section 636. Witness residing out of the state, to be examined for defendant, 
^ provided in this chapter. 
637. In what cases defendant may apply for order to examine wit* 
nesses on commission. 

688. Commission, defined. 

689. Application for commission, on what facts to be founded. 

640. If during term, to be made to tlie court. 

641. If not during term, to whom to be made. 

642. Notice of application, when required and how given. 

643. Order for commission, when granted. 

644. Trial to be stayed until execution and return of commission. 

645. Interrogatories, and notice of settlement 

646. Cross-interrogatories, and notice of settlement, 

647. 648. What may be inserted in interrogatories. 

649. Direction as to return of commission. 

650. Commission, how executed. 

651. Copy of last section to be annexed to commission. 

652. 653. Commission, how returned, when delivered to agent forthil' 

purpose. 

654. When and how filed. 

655. Commission returned by mail, how disposed of. 

656. Commission and return to be open for inspection, and copies to 

be furnished. 

657. Deposition to be read in evidence. What objections may be takei 

thereto. 

Witness § 686. When an issue of fact is joined upon an indict- 
otftoAlie ment, the defendant may have any material witness resid- 

state, to be 7 ^ j j 

examined 

for defend 



,y^®^. ing out of the state, examined in his behalf, as prescribed 
vided^Fir' in this chapter, and not otherwise. 

this chap- 
ter. 

In what § 637. When a material witness for the defendant, re- 
f^duinr sides out of the state, the defendant may apply for an order 

raay apply ^ ' ^ .7 

to'exam-'' ^^^^ ^^^ witucss bc cxauiiued on a commission. 

Ine wit- 
nesses on 

Si's.™**" § 638. A commission is a process issued under the seal 
8ion,°dJl.' ^f "the court, and the signature of the clerk, directed to one 
*°®*^ or more persons, designated as commissioners, authorizing 
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them to examine the witness upon oath, on interrogatories 
annexed thereto, and to take and return the deposition of 
! the witness, according to the directions given, with the 
commission. 

§ 639. The application must be made upon affidavit, Appiica- 
; showing: ^ £^ . 

1. The nature of the crime charged; t^^toun- 

2. The state of the proceedings in the action, and that 
: issue of fact has been joined therein ; 

3. The name of the witness, and that his testimony is 
; material to the defense of the action ; 

4. That the witness resides out of the state. 

§ 640. The application, if made during the term, must if during 
be made to the court. be mkde 

to the 
court. 

§ 641. If not made during the term, the application may ?^ "tirm"'^" 
be made as follows : Job^miSe 

1. When the indictment is pending in a court of oyer and 
terminer, or in a court of sessions, except in the city and 
county of New. York, to a judge of the supreme court or to 
the county judge ; ' 

2. When the indictment is pending in the court of 
general sessions in the city and county of New York, to 
the recorder or city judge or judge of general sessions, or 
one of the judges of the court of common pleas, of that 

city; 

3. When the indictment is pending in a city court, to the 
j-ecorder or judge of the court in which it is pending. 

§ 642. If the application be made to the court, it may Notice of 
be without notice to the district attorney, unliess the court t^n^when 

,',,*', . required 

direct notice to be given, in which case it must prescribe gjv^^!^^ 
the manner of giving the same. If made to one of the 
officers mentioned in the last section, the application must 
be upon five days' notice to the district attorney, with a 
copy of the affidavit upon which it is founded. 

§643. If the court or officer to whom the application is order for 
-«- J- CO mil) IS- 

made, be satisfied that the witness resides out of the state, granted!®" 



158 CODE OF CRIMINAL PROCEDURE 

and that His ex'amination is necessary to the attainment of 
justice, an order must be made that a commission V)e issued 
to take his testimony, and that the people be permitted to 
join in the commission, and to examine witnesses in sup- 
port of the indictment. 

Trial to be § 644. If the application for a commission be granted, 
tif execu-" the court or ludge must insert in the order therefor, a di- 

tion and • i • • 

comS£' rection that the trial of the mdictment be stayed for a 
specified time, reasonably sufficient for the execution and 
return of the commission. 



sion. 



tSrie™aiJd § ^^^* Wl^^^ ^^^ commission is ordered, the defendant 
Se'ttiSn^^ent niust scrvc upou the district attorney, and the district attor- 
ney, if he intend to join in the commission and examine 
witnesses in support of the indictment, must serve upon 
the defendant or his counsel, a copy of the interrogatories 
to be annexed thereto, with a notice of two days of their , 
settlement, before an officer who might have granted the 
order out of term, as provided in section 641. 

g^M-in-^ § 646. The district attorney, and the defendant, may, in the 
notice of same manner, serve cross-interrogatories, to be annexed to the 
m^'t." commission, with the like notice of the settlement thereof. 

b^^nserttJ § 647. In the interrogatories, either party may insert any 
ISgStoriei. question pertinent to the issue. 

Id. § 648. Upon the settlement of the interrogatories, the 

judge must expunge every question not pertinent to the 
issue, and modify the questions, so as to conform them to 
the rules of evidence, and when settled, must indorse upon 
them his allowance, and annex them to the commission. 

§ 649. Unless the parties otherwise consent, by an 
tSm^ indorsement upon the commission, the officer must indorse 
Sfon™**" thereon a direction, as to the manner in which it must be 
returned; and may, in his discretion, direct that it be 
returned by mail or otherwise, addressed to the clerk of 
the court in which the indictment is pending, designating 
his name and the place where his office is kept. 
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§ 650. The commissioners, or any one of them, unless ^^™™J^-^ 
[Otherwise specially directed, may execute the commission ^^^^^^^^'^ 
as follows : 

1. They must publicly administer an oath to the witness, 
that his answers given to the interrogatories shall' be the 
truth, the whole truth, and nothing but the truth ; 

2. They must cause the examination of the witness to be 
reduced to writing ; . 

3. They must write the answers of the witness, as nearly 
as possible in the language in which he gives them, and 

I read to him each answer as it is taken down, and correct or 
add to it, until it is made conformable to what he declares 
is the truth ; 

4. If the witness decline answering a question, that fact, 
with the reason for which he declines answering it, as he 
gives it, must be stated ; 

5. If papers or documents are produced before them, and 
proved by the witness, they must be annexed to his depo- 
sition, and be subscribed by the witness, and certified by 
the commissioners ; 

6. The commissioners must subscribe their names to each 
sheet of the deposition, and annex the deposition, with the 
papers or documents proved by the witness, to the commis- 
sion, and must close it up under seal, and address it, as 
directed thereon. 

7. If there be a direction on the commission, to return it 
by mail, the commissioners must immediately deposit it in 
the nearest post-office. If any other direction be made, by 
the written consent of the parties, or by the officer, on the 
commission, as to its return, they must comply with the 
direction. 

§ 651. A copy of the last section must be annexed to copy of 

., . . " last see- 

the commission. tlon to be 

annexed 
to com- 

S 652. * If the commission and return be delivered by mission. 

, . . , IT. 1 Commis- 

tne commissioners to an agent, he must deliver it to the ^etSined" 
clerk to whom it is directed, or to a judge of the court in uvered to 
which the indictment is pending, by whom it may be re- '^a?pi?! 
ceived and opened, upon the affidavit of the agent, that he 
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received it from the hands of one of the commissioners, 
and that it has not been opened or altered since he re- 
ceived it. 

^^' § 653. If the agent be dead, or fipom sickness or other 

casualty, unable personally to deliver the commission and, 
return, as prescribed in the last section, it may be received 
by the clerk or judge from any other person, upon his 
making an affidavit that he received it from the agent, that 
the agent is dead, or from sickness or other casualty, unable 
to deliver it, that it has not been opened or altered since 
the person making the affidavit received it, and that he be- 
lieves it has not been opened or altered since it came from 
the hands of the commissioners. 

When and § 654. The clerk or judge receiving and opening the 
conmiission and return must immediately file it, with the 
affidavit mentioned in the last two sections, in the office of 
the clerk of the court in which the indictment is pending. 

commifl. 8 655. If the commission and return be transmitted by 

sioD r©~ . 

^rned by mail, the clerk to whom it is addressed must open and file 
disposed ^^ jj^ j^ig office, where it must remain, unless the court other- 
wise direct. 

commia- § 656. The commission and return must at all times be 
?itSrn"fo open to the inspection of the parties, who must be fur- 
f£rjin%ec- nished by the clerk with copies of the same, or of any part 
cop^iesto thereof, on payment of his fees, at the rate of five cents for 
^^^^^^' every hundred words. 

Deposi- § 657. The deposition, taken under the commission, may 

ilad ki^® be read in evidence by either party on the trial, and the 

What Ob- game objections may be taken to a question in the interrog- 

S^en® atories, or to an answer in the deposition, as if the wit- 



thereto. 



ness had been examined orally in court. 



OP THE STATE OP NEW YOBK. 161 



CHAPTER V. 

INQUrBY INTO THE INSANITY OP THE DEFENDANT, BEFOI&E 
I TRIAL, OR AFTER CONVICTION. 

Section 658. appointment of commisBion ; ,tlieir proceedings. 

659. If found insane, trial or judgment suspended, and defendant to 
I be committed to state lunatic asylum, if Ms discharge be dan- 
i gerous to the public peace or safety. 

660. If defendant committed, bail exonerated or deposit of money re~ 

funded. 

661. Detention of defendant in asylum, and proceedings on his be- 

coming sane. 

662. Expenses incident to sending defendant to ayslum, how paid. 

§ 658. When a defendant pleads insanity as prescribed Appoint- 
in section 336, the court in which the indictment is commia- 

, , aion ; theif 

pending, instead of proceeding with the trial of the indict- {22?.®®^" 
ment, may appoint a commission of not more than three 
disinterested persons, to examine him and report to the 
court as to his sanity at the time of the commission of 
the crime. 

If a defendant in confinement, under indictment, appears 
to be at any time before or after conviction, insane, the 
court in which the indictment is pending, unless the 
defendant is under sentence of death, may appoint a like 
commission to examine him and report to the court as to 
his sanity at the time of the examination. 

The commission must summarily proceed to make their 
examination. Before commencing they must take the 
oath prescribed in the Code of Civil Procedure, to be taken 
by referees. They must be attended by the district attor- 
ney of the county, and may call and examine witnesses and 
compel their attendance. The counsel of the defendant 
may take part in the proceedings. When the commission- 
ers have concluded their examination they must forthwith 
report the facts to the court with their opinion thereon. 

§ 659. If the commission find the defendant insane Ksl^Ji"?^ 
tlie trial or judgment must be suspended, until he judgment 

Buspend- 
21 ed, and 
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defendant becomes sane ; and the court, if it deem his discharge dai 
fcoTtate gerous to the public peace or safety, must oi-der that heb^ 
his di™* " ^^ *^^ mean time, committed by the sheriflE to a state luni 
danSrou^s tic asylum, and that upon his becoming sane, he be re-d( 
public livered by the superintendent of the asylum to the sheril 

peace or "^ -■■ •' 

safety. 

If defend- 8 660. The commitment of the defendant, as mentionei 

ant com- • i i . i • i •! • i 

"au exin- ^^ ^^^ ^^^* scctiou, exoucratcs his bail, or entitles a persoi 
dep^oslt'^'of authorized to receive the property of the defendant, to 
SfunSed. return of any money he may have deposited instead of bai 

Detention § 661. If the defendant be received into the asylum, hi 
ant in ^° * must 1 )e detained there until he become sane. When h 

asylum, . i • i ... 

ceed?rr becomes sane, the superintendent must give a written notiQ 
becoming of that fact to a judge of the supreme court of the distrid 
^°^* in which the asylum is situated. The judge must requii 
the sheriff without delay to bring the defendant from th 
asylum, and place him in the proper custody until he h 
brought to trial, judgment, or execution as the case ma; 
bft, or be legally discharged. 



Expenses § 662. The expcuscs of sending the defendant to til 
to sending asylum, of kccpiug him there, and of bringing him bi 
h'ow^paidl ^^^j ^^ *^^^ ^^ instance, chargeable to the county froB 
which he was sent ; but the county may recover themfrofl 
the estate of the defendant, if he have any, or from a reh 
tive, town, city, or county, bound to provide for and main 
tain him elsewhere. 



CHAPTER VI. 

COMPROMISING CERTAIN CRIMES, BY LEAVE OP THE OOUBT. 

SXCTION 663. Certain crimes, for which the party injured has a clvH actioi 
may be compromised. 

664. Compromise to be by permission of the court. Order thereon. 

665. Order, a bar to another prosecution. 

666. No public offense to be compromised, except as provided in iU 

chapter. 
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? § 663. When a defendant is held to answer, on a charge ^^^ 
of a misdemeanor, for which the person injured by the act the pan? 
instituting, the crime, has a remedy by a civil action, the haiTclvii 
jcrime may be compromised, as provided in the next sec ^aybe 
tion, except when it was committed, ^®*^- 

1. By or upon an officer of justice, while in the execu- 
tion of the duties of his office ; 

2. Riotously ; or 

3. With an intent to commit a felony. 

§ 664. If the party injured appear before the court, to oomprom. 
-which the depositions and statement are required, by sec- permiMion 
iion 221, to be returned, at any time before trial on an ^^; 
indictment for. the crime, and acknowledge in writing that *''®'®°'^* 
3ie has received satisfaction for the injury, the court may, 
•in its discretion and on payment of the costs incurred, if it 
•shall see fit so to direct, order all proceedings to be stayed 
'upon the prosecution, and the defendant to be discharged 
I therefrom. But in that case, the reasons for the order 
must be set forth therein and entered upon the minutes. 



§ 665. The order authorized by the last section is a bar order 



a 



'to another prosecution for the same offense. another 

■■- prosecu- 

tion. 

§ 666. No crime can be compromised, nor can any pro- no pubuo 
ceeding for the prosecution or punishment thereof upon a ^^^f^^JJ'^ 

exc ' 

f)ro 
n1 



compromise, be stayed, except as provided in sections 663 pS^Fded 

and 664. chapter. 



CHAPTER VIL 

DISMISSAL OF THE ACTION, BEFORE OR AFTER mDIOTMBHT, 
FOR WANT OP PROSECUTION OR OTHERWISE. 

SBCnON 667. Dismissal, when a person held to answer is not indicted at the 
next term thereafter. 

668. When a person indicted is not brought to trial at the next term 

thereafter. 

669. Court may order action to be continued, and in the mean time 

discharge defendant from custody, on his own undertaking, or . 
on bail. 
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Sbctioh G70. If action diBinissed, defendant to be discharged from cnstodf , od 
his bail exonerated, or deposit of money refunded. 

671. Court may order indictment to be dismissed. 

672. Nolle prosequi abolished. No indictment to be dismissed or 

doned, except according to this chapter. 
678. Dismissal, a bar, in misdemeanor ; but not in felony. 



Dismissal, 



§ 667. When a person has been held to answer for ^ 
SiSSo* crime, if an indictment be not found against him, at th^ 
answe? is Dcxt term of the court at which he is held, to answer, the 
at?b*e^ court may on application of the defendant order the prose- 
thereS^. cution to be dismissed, unless good cause to the contrary 
be shown. 

When a § 668. If SL defendant, indicted for a crime whose trial 

Pndfctod has not been postponed upon his application, be not brought 
tria?ft\h2 ^ ^^^^ ^* *^® ^^^* term of the court in which the indict] 
therealtOT. ment is triable, after it is found the court may, on applicar 

tion of thei defendant, order the indictment to be dismissed,. 

unless good cause to the contrary be shown. 

Court may § ^^9. If the defendant be not indicted or tried, as pro^ 
uon toTe vided in the last two sections, and sufficient reason therefor 
and iS"the be showu, the court may order the action to be continued 

roeantime ' t • i 

dLfendTnt ^^om term to term, and m the mean time may discharge tha 
tod™, on^' defendant from custody, on his own undertaking, or on the' 
undertait- Undertaking of bail for his appearance to answer the chargre 

Ine, or on ,^ i^ii •• • i ' 

^*"- at the time to which the action is continued. 

If action § 670. If the court direct the action to be dismissed, the 

defendant defendant must, if in custody, be discharged therefrom, or 

from^cds- ^^ admitted to bail, his bail is exonerated, or money depos- 

hisbau'^ ited instead of bail must be refunded to him. 

exoner- 
ated, or 
deposit of 

J^funded. § 671. The court may, either of its own motion, or upon 
o?de^r™*^ the application of the district attorney, and in furtherance 
tSUe d?s®-''* of justice, order an action, after indictment, to be dismissed. 

missed. 
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§ 672. The entry of a noUe prosequi is abolished; and f®J}\g^ 
neither the attorney-general, nor the district attorney, can {S^tctmei 
discontinue or abandon a prosecution for a crfme, except as mis^ed^S 

.,,.., , , ,. abandoned 

proviaea m the last section. » except 

^ according 

to this 

§ 673. An order for the dismissal of the action, as pro- Dismissal, 
vided in this chapter, is a bar to another prosecution for the misd4- 

r ^ x. ' ^ meanor, 

same offense, if it be a misdemeanor ; but it is not a bar, if JSony.'*** 
the offense charged be a felony. 



CHAPTER VIII. 

REMITTTNG THE PUNISHMENT, IN CERTAIN CASES. 

8BCTIOK 674 Punishment^ upon conviction of a master of a vessel from a foreign 
country. 



§ 674. When the master of a vessel arriving from a for- punish- 
eign country is convicted of having knowingly brought a '^f^^l'^^^i 
person convicted therein of a crime, which, if committed in SfTveSei 
this state, would be a felony, to a place within the state, the fo?Sgn 
court before which the conviction is had may, if satisfied 
that the defendant has reconveyed the convict to the place 
from which he took him, and on payment of the costs of 
prosecution, order the punishment upon the conviction to 
be remitted. 



CHAPTER IX. 

PROCEEDINGS AGAINST CORPORATIONS. 

SbctiOK 675. Summons upon an infr)rmation or presentment against a corpora- 
tion, by whom issued, and when returnable. 

676. Form of the summons. 

677. When and how served. 

678. Examination of the charge. 

679. Certificate of the magistrate, and return thereof with the depo- 

sitions. 

680. Grand jury may proceed as in the case of a natural person. 

681. Appearance, and plea to indicttnent, and proceedings thereon. 

682. Fine, on conviction, how collected. 
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upoIflSr' § ^^^' Upon an information against a corporation, th« 

t?on OT*' magistrate must issue a summons, signed by him, with hi 

toln1;° name of office, requiring the corporation to appear befo: 

tk?ii!^br ^^^"» ^* ^ specified time and place, to.answer the charge ; thi 

Sfiu^Sd. time to be not less than ten days after the issuing of th< 

,and when 

returnable t:ummonS. 

fhe'Sim- ^ ^'^^' ^^^ summons must be in substantially the fot 
mens. lowing form : 

^ County of Alhcmy, [or as the case may be.] 

"In the name of the people of the state of New York 

" To the [naming the corporation.] 

"You are hereby summoned to appear before me, ali 
[naming the place,] on [specifying the day and hour,] to 
answer a charge made against you, upon the information of 
A jB., for [designating the offense, generally.] 

" Dated at the cnty^ [or " town,"] of , the day 

of ,18 . 

G. H., Justice of tlis peace^ 

[or as the case may be.] 

gn^n and § 677. The summons must be served at least five days; 

served, before the day of appearance fixed therein, by delivering 4 

copy thereof and showing the original to the 'president, ot 

other head of the corporation, or to the secretary, cashier,, 

. or managing agent thereof. 

5^^^?*' § 678. At the time appointed in the summons, the mag-' 

charge jg^^g^^^ must procccd to investigate the charge, in the same 

manner as in the case of a natural person brought before 

him, so far as those proceedings are applicable. 

Certificate § 679, After hearing the proofs, the magistrate must 
SSfif and certify upon the depositions, either that there is or is not 
the?e2f sufficient cause to believe the corporation guilty of the 
tioM?'" offense charged, and must return the depositions and certi* 
ficate, in the manner prescribed in section 221. 
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§ 680. If the magistrate return a certificate that there is j^'^^^^y 
rtifficient cause to believe the corporation guilty of the {JfthlTcaljJ 
pffense charged, the grand jury may proceed thereon, as in ?ai*peraor7. 
Ihe case of a natural person held to answer. 

I 8 681. If an indictment be found against a corporation, Appeal- 

i T 1 1 -ri»»T ance, and 

it may appear by counsel, to answer the same. If it do §}®^^^^f" 
pot thus appear, a plea of not guilty must be entered, agd ceed?n^ 

a."L 1*11 x"i_ • 1.1 thereon. 

Ihe same proceedings had thereon as in other cases. 

: § 682. When a fine is imposed upon a corporation, on Fine, on 
jBonviction, it may be collected by virtue of the order im- J.^J^oted[ 
|)osing it, by the sheriff of the county, out of their i^al and 
personal property, in the same manner as upon an execu- 
iion in a civil action. 



CHAPTEK X. 

ENTITLING AFFIDAVrrS. 
' Section 683. Affidavits defectively entitled, valid. 

§ 683. It is not necessary to entitle an affidavit or de- Affidavits 
position, in the action, whether taken before or after indict- ly^StitTed 
bent, or upon an appeal ; but if made without a title, or 
tvith an erroneous title, it is as valid and effectual for 
^veiy purpose, as if it were duly entitled, if it intelligibly 
refer to the proceeding, indictment or appeal in which it is 
made. 



valid. 
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CHAPTER XL 

EBBOBS ANJy MISTAKES, IN PLEADINGS AND OTHEB PEOOBEDINGa 
Section 684. Errors, &c., when not material* 

Errors § ^^*' Neither a departure from the form or mode pre- 

not'mate^ scribed by this Code, in respect to any pleadings or pro- 
ceedingSj.nor an error or mistake therein, renders it invalid, 
unless it have actually prejudiced the defendant, or tend! 
to his prejudice, in respect to a substantial right. 



rial 



CHAPTER Xn. 

DISPOSAL OP PROPERTY, STOLEN OR EMBEZZLED. 

Sbction 685. When property, alleged to be stolen or embezzled, comes into 
custody of peace officer. 

686. Order for its delivery to owner. 

687. When it comes into custody of magistrate, he mast deliver it to 

owner, on proof of title and payment of expenses. 

688. Court in which trial is had for stealing or embezzling it, may or- 

der it to be delivered to owner. 

689. If not claimed in six months, to be delivered to county superin- 

tendent of the poor, or in New York, to commissioners of 
charities and corrections. 

690. Receipt for money or property, taken from a person arrested for 

a public offense . 

691. Duties of police clerks in the city of New York, &c. 

When § 685. When property, alleged to have been stolen or 

alleged to embczzled, comes into the custody of a peace officer, he 
ziedlSomes i^ust hold it, subjcct to the order of the magistrate author- 
tSdy of^" ized by the next section to direct the disposal thereof. 

peace 
oflQcer. 

Order fop 8 686. Ou satisfactorv proof of the title of the owner of 

its deliv- t/ X 

e^jto the property, the magistrate before whom the information 
is laid, or who examines the charge against the person ac- 
cused of stealing or embezzling the property, may order it 
to be delivered to the owner, unless its temporary retention 
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deemed necessary in furtherance of justice, on his pay- 
ig the reasonable and necessary expenses incurred in its 
)reservation, to be certified by the magistrate. The order 
ititles the owner to demand and receive the property. 

8 687. If property stolen or embezzled come into the cus- when it 

I ^ "^ . -^ . , . comes Into 

[tody of a magistrate, it must, unless its temporary reten- ^^^^J^f^^^jj 
[tion be deemed necessary in furtherance of justice, be de- Slif^eMt 
livered to the owner, on satisfactory proof of his title, and on prooY' 
m his paying the necessary expenses incurred in its preser- gf^^f^' 
Ivation, to be certified by the magistrate. penses. 

' § 688. If property stolen or embezzled have, not been court in 
delivered to the owner, the court before which a trial is had ^f^^j. 
for stealing or embezzling it, may, on proof of his title, or- or^em-*^ 
der it to be restored to the owner. may order 

it to be 
delivered 

§ 689. If property stolen or embezzled be not claimed ^ '^^^^' 
by the owner, before the expiration of six months from the sJx*^"®^ *" 
conviction of a person for stealing or embezzlinec it, the toTe d^e 

1 /v. ,...,. 1 llvered to 

magistrate or other officer having it m his, custody must, ^eHnVend- 
on payment of the necessary expenses incurred in its pteser- SSoJ^^oV^fn 
vation, deliver it to the county superintendents of the poor, to^com-^ * 

\ • /» -ivT XT' 1 ** 1 • • i» 1 • m^ssionera 

or in the city of rsew York, to the commissioners of chan- ^ie^^nd" 
ties and corrections, to be applied for the benefit of the tionl.^" 
poor of the county or city, as the case may be. 

§ 690. Except in the city of New York, when money Receipt 
or other property is taken from a defendant, arrested upon ^^ ''[Sg;^ 
a charge of a crime, the officer taking it must, at the time, soTaJreftI 
give duplicate receipts therefor, specifying particularly the pubiio^of- 
amount of money or the kind of property taken ; one of 
which receipts he must deliver to the defendant, and the 
other of which he must forthwith file with the clerk of 
the court to which the depositions and statement must be 
sent, as provided in section 221. 

§ 691. The commissioners of police of the. city of New Duties of 
York may designate some person to take charge of all o^^erS in 
property alleged to be stolen or embezzled, and which may 2o^^**'^ 
be brought into the police office, and all property taken 
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i 
from the person of a prisoner, and may prescribe regula 

tions in regard to the duties of the clerk or clerks so desi^ 
nated, and to require and take security for the faithful 
performance of the duties imposed by this section, and i| 
shall be the duty of every officer into whose possession 
such property may come, to deliver the same forthwith to 
the. person so designated. 



Power of 
governor 
to grant 
reprieves, 
commuta- 
tions and 
pardons. 



His power, 
in respect 
to convic- 
tions for 
treason. 
Duty of 
the legis- 
lature, in 
such cases. 



CHAPTER XIIL \ 

\ 

REPRIEVES, COMMUTATIONS AND PARDONS. ' ' 

Section 692. Power of governor to grant reprieves, commatations and pardons.! 

693. His power, in respect to convictions for treason. Daty of tliel 

legislature, in such cases. < 

694. Governor to communicate annually to legislature, reprieves, conw 

mutations and pardons. I 

695. Report of case, bow, and from whom required. 

696. Notice to district attorney, of application for pardon. 

697. Publication of notice. I 

698. Papers- relating to application, to be filed with secretary of state. 

§ 692. The governor has power to grant reprieves, com- 
mutations and paixlons, after conviction, for all offenses, 
except treason and cases of impeachment, upon such con- 
ditions, and with such restrictions and limitations, as lie 
may think .proper, subject to the regulations provided in 
this chapter. 

§ 693. He may also suspend the execution of the sen- 
tence, upon a conviction for treason, until the case can be 
reported to the legislature, at its next meeting, when the 
legislature must either pardon or commute the sentence, 
direct the execution thereof, or grant a further reprieve. 



Governor 8 694. He must aunuallv communicate to the legislature, 

tooommu' \ a » . -, ^ . , 

nlS^y to ' ^^^" ^^^^ ^^ reprieve, commutation or pardon ; stating the 
ture,'?e- name of the convict, the crime of which he was convicted, 
comrauta- the seuteucc and its date, and the date of the commutation, 

tions and , 

pardons, pardou or reprieve. 



r 
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I § 695. When an application is made to the governor for f^^^l 
to pardon, he may require the presiding judge of the court wh1)S^S 
before which the conviction was had, or the district attor- **"*^®^- 
^^y by whom the action was prosecuted, to furnish him 
iwrithout delay, with a statement of the facts proved on the 
trial, and of any other facts having reference to the propriety 
of granting or refusing the pardon. 

8 696. At least ten days before the governor acts upon Notice to 

T . T . . . . district at- 

an application for a pardon, written notice of the intention SSSfci-^^ 
to apply therefor, signed by the person applying, must be l^ln. 
served upon the district attorney of the county where the 
conviction was had, and proof, by affidavit, of the service 
inust be presented to the governor. 

§ 697. Unless dispensed with by the governor, a copy of PubUca- 
the notice must also be published, for thirty days from the notice. 
first publication, in the state paper, if there be one, and in a 
paper in the county in which the conviction was had, 
nearest to the place of conviction ; and in the city of 
New York, in a paper designated by the governor, with 
reference to its having the largest circulation. 



•era re- 
ngto 



§ 698. When the governor grants a reprieve, commutation pap< 
or pardon, he must, within ten days thereafter, file all the *jpp"\^^j 
papers presented to him in relation thereto, in the office of ^crltl^ 
the secretairy of state, by whom they must be kept as records °' ®**^* 
open to public inspection. 
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PART V. 



OP PROCEEDINGS IN COURTS OF SPECIAL SESSIONS AND 
POLICE COURTS. 

Title I. Of the proceedings in courts of special sESsio2f8i 

IN THE COUNTIES OTHER THAN NEW YORK. 
II. Of the PROCEEDINGS IN THE COURTS OF SPECIAL 8ES-i 
SIGNS IN THE CITY AND COUNTY OF NEW YORK. ' 

in. Of APPEALS FROM THE COURTS OF SPECIAL SESSIONS. 



TITLE I. 

OF PROCEEDINGS IN COURTS OF SPECIAL SESSIONS IN THE COmST- 
TIES OTHER THAN NEW YORK. 

SscnON 699. Charge to be read to defendant, and he required to plead. 

700. The plea, and how put in 

701. Issue, how tried. 

702. Defendant may demand a trial by jury. 

703. Jury, how summoned. 

704. Summoning the jury, and returning the list. 

705. Depositing ballots in box. 

706. Drawing the jury. 

707. Challenges. 

708. Talesmen, when and how ordered and summoned. 

709. Punishing officer for not returning list, and issuing new order 

for jury. 

710. Jury, how constituted. 

711. Their oath. 

712. Trial, how conducted. 

713. Jury may decide in court, or retire. Oath of officer on'their retire- 

ment. 

714. Delivering verdict, and entry thereof. 

715. Discharge of jury without verdict. 

716. In such case, cause to be re-tried. 

717. Judgment on conviction. 

718. Judgment of imprisonment, until fine be paid. Extent of impris- 

onment. 

719. Defendant, on acquittal, to be discharged. Order that prosecutor 

pay the costs. 

720. Judgment against prosecutor for costs. 
731 -722. Certificate of conviction. Its form. 
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Sbction 728. Certificate, when filed. 

724. Certificate, conclusive evidence. v 

725. Judgment, by whom executed. 

726. Fine, by whom received before commitment, and how applied. 
' 727. Fine, to whom paid after commitment, and how applied. 

728. Proceedings against magistrate or sheri fi", on neglect to pay fine 

into county treasury. 

729. Subpoenas for witnesses, and punishing them for disobedience. 

730 Punishing, jurors for non-attendance. ' 

731. No fees to jurors or witnesses. 

732. When defendant requests a trial by police court, preliminary ex- 

amination dispensed with. 
783. During time allowed for bail, and until judgment, defendant to 
be continued in custody of office^^, or committed to jail. 

734. Form of commitment. 

735. By whom executed. 

736. Defendant may be admitted to bail. 

737. Bail, how and by whom taken. 
738L Form of the undertaking. 

739. Undertaking, when forfeited, and action thereon, 

740. Forfeiture, how and by whom remitted. 

§699. In the cases in which the police courts have juris- charge to 
, ■*• 'be read to 

diction, as provided in section 74, when the defendant is andhe*?^ 
brought before the magistrate, the charge against him must pfeJd^ *** 
be distinctly read to him, and he must be required to plead 
thereto. 

§ 700. The defendant may plead the same pleas as upon The piea, 
s^n indictment, as provided in section 332. His plea must JStinT 
be oral, and entered upon the minutes of the court. 

§ 701. Upon a plea other than a plea of guilty, if the issue, how 
defendant do not demand a trial by jury, the court must 
proceed to try the issue. 

§ 702. Before the court hears any testimony upon the Defendant 
trial, the defendant may demand a trial by juiy. Sia" by 

jury. 

§ 703. If a trial by jury be demanded the court shall j^,^^ ^^^ 
issue an order directed to sluj constable of the county or m^'ed. 
marshal of the city, where the offense is to be tried, com- 
manding him to summon twelve good and lawful men, quali- 
fied to serve as jurors, and not exempt from such service 
by law, and who shall be in no wise of kin, either to the 
cofnplainant or the defendant, to be and appear before such 
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court, at a time, not more than three days from the date ofj 
the order, and at a place to be named therein, to make a! 
jury for the trial of such ojBfense. i 

Summon- 8 704. The officer to whom such order shall be deli veredj 

Ing the ^ ! 

iSt^mtS^ sliall execute the same fairly and impartially, and shall not! 

the list, sutnmon any person whom he shall suspect to be biased or| 
prejudiced for or agdinst the defendant. He shall summon 
the jurors personally, and shall make a list of the persons 
summoned, which he shall certify and annex to the order 
and return with it to the court. 

Deposit- § 705. The names of the persons returned as jurors must 

iS*box. *^** be written on separate ballots, folded as nearly alike as 

possible, so that the name cannot be seen, and must, under 

the direction of the court, be deposited in a box, or other 

convenient thing. 

Drawing S 706. The court must then draw out six of the ballots, 

the jury. *^ ^ , ' 

successively ; and if any of the persons whose names are 
drawn do not appear, or are challenged and set aside, such 
further number must be drawn as will make a jury of six, 
after all legal challenges have been allowed. 

chai- § 707. The same chiallenges may be taken by either 

party, to the panel of jurors, or to an individual juror, as 
on the trial of an indictment for a misdemeanor, so far as 
applicable ; and the challenge must, in all cases, be tried 
by the court. 

whln'^nd' § 708. If six of the jurors summoned do not attend, or 
de^d^'and bc uot obtained, the court may direct the officer to summon 

summon- 

^^' any of the bystanders, or others, who may be competent, 

and against whom there is no sufficient cause of challenge, 
to act as jurors. 

Punishing: 8 709. If the officer to whom the order is delivered, do 

officer for <^ , . t i . i -i 

fng ifstT'^' not return it, as required by section 704, he may be pun- 
fng nlw" ished by the court, as for contempt ; and the court must 
Jury®'^ ^' issue a new order for the summoning of the same jurors, in 
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fwibstantially the same form ; upon which the same proceed- 
jing must be had, as upon the one first issued. 

§ 710. When six jurors appear and are accepted, they jury, how 
constitute the Jury. . ed. 

§ 711. The court must thereupon administer to the jury Their oath 
the following oath or afiirmation : " You do " swear," [or 
' you do solemnly affirm," as the case may be,] " that you 
will well and truly try this issue, between the people of the 
state of New York and A. B., the defendant, and a true 
verdict give, according to the evidence." 

§ 712. After the juiy -are sworn, they must sit together Trial, how 
and hear the proofs and allegations of the parties, which ^• 
must be delivered in public, and in the presence of the de- 
fendant. 

§ 713. After hearing the proofs and allegations, the ju^ymay 
jury may either decide in court or may retire for consider* coSrifor 
ation. If they do not immediately affree, an officer must oathof 

•/ JO? officer on 

be sworn to the following effect : " You do swear, that you «remen't. 
will keep this jury together in some private and convenient 
'place, without food or drink, except bread and water, unless 
otherwise ordered by the court ; that you will not permit 
any person to speak to or communicate with them, nor do 
so yourseK, unless it be to ask them whether they have 
agreed upon a verdict ; and that you will return them into 
court when they have so agreed, or when ordered by the 
court." 

§ 714. When the jury have agreed on their verdict, they Deiirerin^ 
must deliver it publicly to the court, who must enter it in Ind entry 

^ *^ ' thereof. 

its mmutes. 

§ 715. The jury cannot be discharged, after the cause is Discharge 
submitted to them, until they have agreed upon and ren- with'Jut 
dered their verdict, unless, for some cause within meaning 
of sections 428 and 429, the court sooner discharge them. 



ux Bcutiuu» '±jio auu "tjiv, LUC uuuiL auuucr uiouiittigc tiic^iii. 

§ 716. If the jury be discharged, as provided in the last in 
section, the court may proceed again to the trial, in the JS 



such 

case, 
ir\ -fVio cause to be 
m tne retried. 
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same manner as upon the first trial ; and so on, until a ver^ 
diet is rendered. 

Jadcmeirt § 717. When the defendant pleads guilty, or is convicted 

tion. either by the court or by a jury, the court must render^ 

judgment thereon, of fine or imprisonment^ or both, as thcf 

case may require ; but the fine cannot exceed fifty dollars,' 

nor the imprisonment six months. 

Jodgment § 718. A judgment that the defendant pay a fine may^ 
SSt?fflne ^^^ direct that he be imprisoned until the fine be satisfied 
feSJit of specifying the extent of the imprisonment, which cannot' 
ment. excccd ouc day for every one dollar of the fine. 

Defend- § 719. When the defendant is acquitted, either by the 

TC^i^i, court or by a jury, he must be immediately discharged ; and 

oJdef uiat ^ *^^ court Certify, upon its minutes, or the jury find that 

pa^^the^®"" the prosecution was malicious or without probable cause, 

^ * the court must order the prosecutor to pay the costs of the 

proceedings, or to give satisfactory security, by a written 

undertaking, with one or more sureties, to pay the same to 

the county within thirty days after the triaL 

Judgment § 720. If the pfosecutor do not pay the costs or give 
fo?co8t8*^' security therefor, the court may enter judgment against him 
for the amount thereof, which may be enforced, in all re- 
spects, in the same manner as a judgment rendered by a, 
justice's court held by a justice of the peace. 

Certificate § 721. When a conviction is had, upon a plea of guilty 
iteform. ^^ upon a trial, the court must make and sign a certificate^ 
in substantially the following form : 

" Court of Special Sessions, 

"County of Albany. Town of Bertie [or as the case may 

be]:- 

" The People of the state of New York^ 
against 
A. B: 

January 1, 18 

" The above-named A. B., having been brought before CL' 

D., E. F. & G. H., justices of the peace of the town [or city^}! 
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il [as the case may be,] charged with [briefly designating 
he offense], SLnd having requested to be tried by a court of 
cial sessions, [or ," having been required by us to give 
il for his appearance at the next court of sessions of this 
unty, and having omitted to do so for' twenty-four hours 
r being so required," as the case may be.] 

j " And the above-named A. B. having thereupon pleaded 
>iot guilty, [or as the case may be,] and demanded [or 
^ failed to demand," as the case may be,] a jury, and having 
^en thereupon duly tried, and upon such trial, duly con- 
victed, 

I We have adjudged, — That he be imprisoned in the jail 
of this county, days, [or ." pay a fine of dollars and 
he imprisoned until it be paid, not exceeding days," or 
[both, as the case may be.] 

" Dated at the town [or "city"] of , the day of 

, 18 . 

"C. D., E. F. & G. H. 

Justices of the peace of the town [or " city"] of ^ 

[as the case may be.] 

'■ § 722. If the defendant have pleaded guilty, — ^instead of m. 
the second paragraph, the certificate must state substantially 
as follows: "And the above-named A. B. having been 
thereupon duly convicted, upon a plea of guilty." 

§ 723. Within twenty days after the conviction, the certificate, 
court must cause the certificate to be filed in the office of 
the clerk of the county. 

§ 724. The certificate, made and filed as prescribed in cenmcate, 
the last two sections, or a certified copy thereof, is conclu- chTsive 

t* 1 fi T 1 • evidence. 

sive evidence of the facts stated therem. 

§ 726. The judgment must be executed by the sheriff of judgment, 
the county, or by a constable, marshal or policeman of the executed, 
city, village or town in which the conviction is had, upon 
receiving a copy of the certificate prescribed in section 721, 
[certified by the court or the county clerk. 

! " 23 

I 

I 

L 
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whon?re- § ^^^' ^^ ^ ^^^ imposed be paid before commitiiie 
fSre^o^ it must be received by the court, and be applied to 
SJid'how' payment of the expenses of the prosecution. The residi 

applied. "t •' IT I: ^ 

if any, must be paid by the court within thirty days 
its receipt, into the county treasury. 

Fine, to § 727. If the defendant be committed for not paying 
cS*miSit?' fine, he may pay it to the sheriff of the county, but to 
Sfw a^^ other person ; who must in like manner, within thirty da| 
^ * ' after the receipt thereof, pay it into the county treasury. 



Proceed- § 728. If the court or sheriff receiving the fine, fail ' 

mS^iirsite V^J ^*' ^^ ^^^^ P^^*^ ^^ ^* ^® ^® ^ payable, into the coun 
So^SlSfit treasury, the county treasurer must immediately comment 
^o^pay ne ^^ aetiou agaiust the sheriff or the magistrates composii 
^*»«fi">T- the court therefor in the name of the county. 

for^'SSv'** § ^29. The court may issue subpoenas for witnesses, \ 
anTpun- providcd iu section 608, and punish disobedience therec 
the.n for as providcd in section 619. 

disobedi- ^ 

eo«e 

Punishiiii? § 730. If a person summoned as a juror £ail to appei 

te^ndSnce ^^ ^^J ^® puuishcd by a fine not exceeding five doUa 

imposed by the court, by an order entered in his minuti 

The order is deemed a judgment, in all respects, in faiB 

of the poor of the town or city. 

No fees to § ^31. No fces are payable to a juror or witness, for h 
witnMses. service or attendance in a court of special sessions. 

When 

re^uestek § 732. Whcu the defendant, upon being brought befa 
?ourt! pre- *^® magistrate, requests a trial by a court of special m 
eMiSfna- sious, the preliminary examination of the case is dispena 

tion dis- . , I 

pensed WltJl. 
with. 
DuriDff 

iiwld*for § 733. During the time allowed to the defendant to gil 
m"enV d^?" ^^^^' ^^^ uutil judgmcut is given, he may be continti 
S^nunu- i^ the custody of the officer, or committed to the jail 
dJ'Sf^'offl^ the county to answer the charge, as the magistrate 

cerorcom- _, ^ 

mitted to direct. 



OF THE STATE OF NEW YORK. 179 

' § 734. The commitment must be signed by the magis- JJ^™ f*. 
Ipate, by his name of office, and must be in substantially ™®'^^- 
|ke following form : 

^ " The sheriff of the county of , is required to receive 
imd detain A. B., who stands charged before me for [des- 
gnating the offense, generally], to answer the charge before 
i court of special sessions in the town [or city] of 
^as tbe case may be], 

" Dated at the town [or city] of , the day of 

, 18 . 

" C. D., justice of the peace of the town 
[or city] of ," [as the case may be] 

' § 735. When committed, the defendant must be deliv- By whom 
pred to the custody of the proper officer, by any peace offi- ^^^^ 
eer in the county to whom the magistrate may deliver the 
commitment. 

', § 786. Either before or after his conamittal, or upon be- 2|'®g^ant 
bg committed, the defendant must, if he require it, be J^ "iiu ^ 
jwimitted to bail. 

§ 737. The bail must be taken by the magistrate, by a Baii. how 
written undertaking, executed by the defendant, with one whom 
or more sufficient sureties approved by the magistrate, in a 
sum not exceeding two hundred dollars. 

§ 738. The undertaking must be in substantially the fol- S'e'Snden. 
lowing form : taking. 

" A. B., having been duly charged before C. D., a justice 
of the peace in the town [or city] of [as the case may 

be], with the offense of [designating the offense generally]. 

" We undertake that he shall appear thereon, from time 
to time, until judgment, at a court of special sessions in the 
town [or city] of [as the case may be], held by the jus- 

tice above named, and such other justices as may be asso- 
ciated with him to constitute such court, or that we wUl 
pay to the county of [naming the county in which the 

court is held], the sum of dollars," [inserting the sum 

fixed by the magistrate.] 

" Dated at the town [or city] of /* [as the case may 

bel. 
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tjndertak- § ^39. If the defendant fail to appear according to th 
fSSeueSr undertaking, the court, unless a sufficient excuse be showi 

and action tii t t- «i-ii«««i 

thereon, must declare the undertaking of bail forfeited, and th 
county treasurer must immediately commence an action fd 
the recovery of the sum mentioned therein, in the name <i 
the county. 1 

Forfeiture, § ^*®* ^^^ couuty court of the couuty, or in the city oj 
by whom New York, the court of common plea's of that city, majj 
remitted, ^^^i^^^ ^^^ forfeiture or any part thereof, in the cases and U 
the manner provided in the Code of Civil Procedure. 



TITLE II. 

OP THE PR00EEDINO8 IN THE COURT OF SPECIAL SESSIONS HI 
THE CITY AND COUNTS OF NEW YOBK. 

Sbgtj[ON 741. Police courts in New York, to proceed as prescribed in last title, 
except as provided in next seven sections. 
7^. In what cases to proceed to trial . 

743. If jury demanded, magistrate to proceed to examination of 

charge. 

744. Trial to be before the court, without a jury* 

745* Clerk to issue subpcenas, sign certificate of judgment, and enter 
proceedings of court and sentences upon convictions . 

746. Fines before committal, to be paid to clerk. His accounts, when 

and to whom rendered. 

747. AH other fines to be paid to sheriff. His account thereof, when 

and to whom rendered. 

748. No transcript of conviction to bei filed. Certified copy of min- 

utes, conclusive evidence. 

§ 741. The court of special sessions, in the city and 
nSJ^yotu county of New York, must proceed upon a criminal charge 
MD?e- in the manner prescribed in the last title, except as pro- 
iSt titled vided in the next seven sections, and by special statutes. 

except as •' ■*■ 

provided 

in next 

tfJns.^®^ § 742. When the court of special sessions in the city and 
cmIs tS county of New York has jurisdiction, it must proceed to 
proceed to ^j^^ ^^,^^1^ jj^ ^1^^ following cases : 

1. When the defendant has requested to be tried in such 
court; 
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2. When (having omitted for twenty-four hours to give 
as required by the magistrate before whom he was 
)ught, for his appearance at the next court of general 
dons of the city and county of New York) a jury is not 
femanded by him, on being brought before the court of 
ipecial sessions for trial. 

[ § 713. If, in the case mentioned in the second subdivis- JJ^^JJ^,^®- 
ii>n of the last section, a juiy be demanded, the court of S^c'ilS 
ipecial sessions must proceed to the examination of the 2io"Sf "' 

' • . charve. 

bharge, and hold the defendant to answer or discharge him, 
in same manner as the magistrate before whom he was origi- ' 
aally brought might have done. 

§ 744. The trial must, in all cases, be before the court THai to b« 
ivithout a juiy. wurt? 

" "^ without a 

- ^ ^ jury. 

i § 745. Subpoenas for witnesses, and the certificate of the cierk to 
ludffment, must be sie^ned by the clerk of the court, who {Sdm"**" 

1 IT 1 -1. I. 1 ,11 sign certi- 

tnust also enter all the proceedings of the. court, and the ^yj^^^J^/^t 
sentences upon convictions, in a book of minutes, and when pJoded-^ 
aecessary, certify the proceedings of the court. iourt^nd 

► ^ sentences 

upon con- 

§ 746. Fines, imposed by the court, must be received by ''^^*°"^- 
the clerk, if paid before committal in execution of the f J?e*com- 

. , ~ 1 • 1 T 1 mittal, to 

judgment. He must, every thirty days, render to the ^f^P^^^gJ, 
Comptroller of the city, accounts of the fines imposed and when and 
received by him, and of the expenses attending the court, rendered. 

§ 747. All fines, not paid to the clerk, as provided in the Aiiothw 
last section, must be received by the sheriff of the city and ^^eriff? 
jomity of New York ; who must, within thirty days there- SSnt" 
liter, pay them to the comptroller of the city, in the same whiS^and 
Manner as he is required to pay fines imposed by the court rendered. 
>f general sessions of the city and county of New York, 
ind received by him. 

§ 748. No transcript of a conviction, had in a court of Notran- 
jpecial sessions in the city and county of New York, need gJ^J'^ij^ 
k)e certified or filed; but a copy of the minutes of the con- tm^ <Spt 
sriction, certified by the clerk, is conclusive evidence of the Ste?! Son- 
Eacts contained therein. deoca. 
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TITLE m. 

OF APPEALS FROM COURTS OF SPECIAL SESSIONS. 

SRCmOM 7^« Judgment of special sessions, reviewable only apon appeal. 

750. Appeal, for what causes allowed. 

751. Appeal, how taken. 

752. How allowed. 

753. Discharge of defendant from custody, upon undertaking. 

754. Undertaking, when and with whom filed. 

755. Delivery of affidavit, and allowance of appeal, to magistrate a 

clerk of police court, within five days after allowance. 
766. Return, when and how made. 

757. Compelling return. 

758. Ordering and compelling further or amended return. 

759. Appeal, by whom and how brought to argument. 

760. If not brought to argument, as provided in last section, to bl 

dismissed, unless continued for cause shown. 

761. Service of return on district attorney, and consequences of failunij 

762. If brought to hearing by defendant, appeal must be argued 

though no one oppose, &c. 

768. Appeal to be heard on original return. 

764. What judgment may be rendered. 

765. Judgment to be entered on the minutes. 

766. Order upon judgment for affirmance. 

767. Order upon judgment of reversal. 
76d. If new trial ordered, to be had in court of sessions. Proceedj 

ings thereon. . 

769. Proceedings to carry judgment upon appeal into effect, to be haA 

in court of sessions. 

770. On judgment of court of sessions, defendant may appeal tQ 

supreme court. His admission to bail. 

771. Judgment of supreme court upon appeal, final. 

772. Proceedings to carry into effect judgment of supreme court. 

Judgment § 749. A judgment upon conviction, rendered by a courts 
?ev1^lbie ^f special sessions, may be reviewed by the court of se»^ 
appw?f ^° sions of tlie county, upon an appeal, as prescribed by thm^ 
title, and not otherwise. 

A eai § ^^^' ^^ appeal cannot be allowed, for any other cause 

cauSs^- *h^^ ^^^ erroneous decision of the court, in the course ol 

lowed. ^jj^ proceedings before it, or in the determination of the 

cause ; and it can in no case be allowed, upon the grounc^ 

that the verdict was against evidence, when the action wa^ 

tried by a jury. ; 
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I § 751, For the purpose of appealing, the defendant, or ^pp^jJjj^ 
^ame one on his behalf, must, within ten days after the 
judgment, make an affidavit, stating the fact showing the* 
fclleged eiTors in the proceedings or conviction complained 
rf, and must, within that time, . present it to the county 
iudge or a judge of the supreme court, or in the city and 
»unty of New York, to the recorder or city judge or judge 
>f general sessions of that city, and may apply thereon for 
the allowance of the appeal. 

§ 752. If, in the opinion of the judge, it is proper that Howai- 
the question arising on the appeal should be decided by the 
jourt of sessions, he must indorse on the affidavit an allow- 
mce of the appeal to that court. 



§ 753. Upon allowing the appeal, the judge may take Discharge 
from the defendant, a written undertaking, with such sure- 2nt from 

, , . . custody, 

bes as he may approve, that the defendant will abide the S^rtawSi. 
judgment of the court of sessions upon the appeal; 
and may thereupon order that he be discharged from 
imprisonment, on service of the order upon the officer hav- 
ing him in custody, or if he be not in custody, that all 
proceedings on the judgment be stayed. 

§ 754, The undertaking upon the appeal must be imnle- undenak-) 
diately filed with the clerk of the court of sessions. and with" 

•^ whom 

filed. 

S 755. The affidavit and allowance of the appeal must Delivery oi 

^ , .11 affidavit, 

be delivered to the magistrate who tried the action, or, if ^^e*o£*^ 
in the city and county of New York, to the clerk of the m^'istme 
court of special sessions, within five days after the allow- pofic^e"^ 
ance of the appeal ; and when so delivered, the appeal is J^^^Stte^ 
deemed taken. *""^*^^"- 

§ 756. The magistrate or court rendering the judgment. Return* 
must make a return to all the matters stated in the affida- how made. 
vit, and must cause the affidavit and return to be filed in 
the office of the clerk of the court of sessions, within ten 
days after the service of the affidavit and allowance of the 
appeal. 
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comj^i- ^ 757. If the return be not made within the time pr 
turu. scribed in the last section, the^ court of sessions, or the pr 
siding judge thereof, may order that a return be mac 
within a specified time which may be deemed reasonabl( 
and the court may, by attachment, compel a complian< 
with the order. 

Ordering § 758. If the rctum be defective, a further or amende 

aud com- o ' 

Furthfr or Tctum may be ordered, and the order may be enforced 
?rtS?n.*** the manner provided in the last section. 

ADpeai, by § 759. Whcu the return is made, the appeal may I 
b?^ghtto brought to argument by the defendant, on any day in ten 
argument, ^p^^ ^ uoticc of uot Icss than five days before the term, 
the district attorney of the county. 

If not § 760. If the defendant omit to bring the appeal to arg 

^^^^^' ment, as provided in the last section, the court must di 
ll^ttec- niiss it, unless it continue the same, by special order, t 

tion. to be i 

dismissed. CaUSC ShOWU. . 
unless con- 
tinued for 

shSwn. § 761. The defendant must serve upon the distri^ 

wt'HiS^on' attorney, a copy of the return, with or before the notice 
attorney, argumcut. If he fail to do so, the appeal must be d 

and conse- P » ^ n ^^ i ^ 

?ai!u?r ^' Miissed, upon proof of the failure, unless the court oth( 
wise direct. 

10 hSSfn* § ^^^* ^^ *^^ appeal be brought to hearing by the d 
antfappe£' feudaut, it must be argued, though no one appear i 
arguldf oppose ; but if brought on by the district attorney, he mr 
on|^o^^ take judgment of affirtnance, unless the defendant appe^ 
to argue the appeal. 

Appeal to § 763. The appeal must be heard upon the origin! 
on original retum ; and no copy thereof need be furnished for the use 

return. ' ^*f 

of the court 

What § 764. After hearing the appeal, the court must give 

maybe judgment, without regard to technical' errors or defects, 

which have not prejudiced the substantial rights of the 

defendant ; and may render the judgment which the court 
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|)elow should have rendered, or may, accoixiing to the jus- 
tice of the case, affirm or reverse the judgment, in whole or 
1(1 part, as to all or any of the defendants, if there be more 
than one, or may order a new trial. 

§ 765. When judgment is given upon the appeal, it must ^bS^n"* 

i_ J. 3 ^i_ • A. tered on 

be entered upon the mmutes. the min- 

* utes. 

§ 766. If the judgment be affirmed, the court must J'^^'^^^p- 
idii'ect its execution, and if the defendant have been dis- Smpmauoe. 
[charged on bail, after the commencement of the execution 
lof a judgment of imprisonment, must commit him to the 
[proper custody for the remainder of his term, of impiison- 
|ment. 

§ 767. If the judgment be reversed, and the defendant ^^j^J^g-^ 
fbe imprisoned in pui'suance of the judgment of the police JSvSre^. 
court, the court of sessions must order him to be dis- 
[charged. 

S 768, If a new trial be ordered, it must be had in the if new 
court of sessions, m the same manner as upon an issue of gfg^i^ki 
^fact on an indictment ; and that court may proceed to ^^i^nSf 
judgment and execution, as in an action prosecuted by in- in^^^^t^ere- 
dictment. 

§ 769. If any proceedings be necessary to caiTy Ihe ^^^f®^;^ 
judgment upon the appeal into effect, they must be had in melSupon 

Ai. J. £ • appeal in- 

tne court of sessions. to effect, 

to be had 
in court of 

§ 770, If the judgment on the appeal be against the sessions 
defendant, he may appeal therefrom to the supreme court, men"©?' 
in the same manner as fi'om a judgment in an action prose- sessions, 
cuted by indictment, and may be admitted to bail upon the ^^^ Jp^^. 
appeal, in like manner. cSun! hib 

admisston 

§ 771. The judgment of the supreme court upon the judgment 
appeal is final. S'^""" 

upon ap- 
peal, final. 

§ 772. The same proceedings must be had, to carry into Proceed- 
effect the judgment of the supreme court upon the appeal, r?^to ef^ 
as if it had been taken upon a judgment in an action pros- j^^^^f 
ecuted by indictment ^'*^- 

24 
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PART VI. 



OF SPECIAL PROCEEDINGS OF A CRIMINAL NATUBB. 

Title I. Of coroners' inquests, and the DtrriEs oi 
coroners. 
11. Of search warrants. 

III. Of the outlawry of persons convicted o? 

treason. 

IV. Of proceedings against fugitives frok jus- 

tice. 
V. Of proceedings respecting bastards. 
VI. Of proceedings respecting vagrants. 
VII. Of proceedings respecting disorderly per- 
sons. 
VIII. Of proceedings respecting the support op 
poor persons. 
IX. Of proceedings respecting masters, appren- 
tices, AND SERVANTS. 

X. Of criminal statistics. 

XL Miscellaneous provisions respecting pro- 
ceedings OF A CRIMINAL NATURE. 



TITLE I. 

OF coroners' inquests, AND THE DUTIES OF CORONERS. 

Section 773. In what cases coroner to summon a jury. Number of jurors to 
be summoned. 

774. Jury to be sworn. 

775. Witnesses to be subpoenaed. 

776. Compelling attendance of witnesses, and punishing their diso- 

bedience. 

777. Verdict of the jury. 

778. Testimony, how taken and filed. i 

779. If defendant arrested before inquisition filed, depositions to be { 

delivered to magistrate, and by him returned. 

780. Warrant for arrest of party charged by verdict. ! 

781. Form of warrant. 

782. Warrant, how executed. 

783. Proceedings of magistrate, on defendants being brought befom 

him. 

784. Clerk with whom inquisition is filed, to furnish magistrate with 

copy of the same and of testimony returned therewith. 
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Bbction 785. Coroner to deliver money or property found, on deceased, to 
I county treasurer. 

I 786. County treasurer to place money to credit of county ; and to sell 

I other property and place proceeds to credit of county. 

787. Money, when and how paid to representatives of deceased. 
I 788, Supervisors to require statement under oath, from coroner, before 

auditing his accounts. 
' 789. In New York, police justices may perform duties of coroner, dur- 

! ing his inability. 

790. Compensation of coroners. 



§ 773. When a coroner is informed that a person has in what 
been Idlled or dangerously wounded by another, or has ^^^^^^^ a 
suddenly died, under such circumstances as to afford ateberoi 
reasonable ground to suspect that his death has been oc- ie'^sum-** 
casioned by the act of another, by criminal means, or has 
committed suicide, he must go to the place where the per- 
sofi is, and forthwith summon not less than nine, nor more 
than fifteen persons, qualified by law to serve as jurors, to 
appear before him forthwith, at a specified place, to inquire 
into the cause of the death or wound. 

§ 774. When six or more of the jurors appear, they must jury to be 
be sworn by the coroner to inquire who the person was, - "*' 
and when, where and by what means he came to his death 
or was wounded, as the case may be, and into the circum- 
stances attending the death or wounding, and to render a 
true verdict thereon, according to the evidence offered to 
them, or arising from the inspection of the body. 

§ 775. The coroner may issue subpoenas for witnesses, witnesses 
returnable forthwith, or at such time and place as he may p«°aed. 
appoint. He must summon and examine as Matnesses, every 
person, who, in his opinion, or that of any of the jury, has 
any knowledge of the facts ; and he ,must summon as a wit- 
ness a surgeon or physician, who must, in the presence of 
the jury, inspect the body, and give a professional opinion 
as to the cause of the death or wounding. 

§ 776, A witness served with a subpoena may be com- compeii- 
pelled to attend and testify, or punished by the coroner *°tne^s, 
for disobedience, as upon a subpoena issued by a magistrate, fs'hlng"'^" 

• T T • l^ • /-^ n their diso- 

as provided m this (Jode. bedienc^. 
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Verdict of § 777. After inspecting the body, and hearing the testi* 
mony, the jury must render their verdict, and certify it by 
an inquisition in writing, signed by them, and setting f oi-th 
who the person killed or wounded is, and when, where, and 
by what means he came to his death or was wounded; 
and if he were killed or wounded, or his death were occar 
sioned by the act of another, by criminal means, who is 
guilty thereof, in so far as by such inquisition they have 
been able to ascertain. 

Testimony, 8 778. The testimonv of the witnesses examined before 

how taken ^ *' 

and filed, the coroner's jury must be reduced to writing by the cor- 
oner, or under his direction, and must be forthwith filed by 
him, with the inquisition, in the office of the clerk of the 
court of sessions of the county, or of a city court, having 
power to inquire into the ofEense by the intervention of a 
grand juiy. 

If defend- S 779. If, howcvcr, the defendant be arrested before the 

&nt ar- 

befo**re inquisition can be filed, the coroner must deliver it with 
flied!*dep^ the testimony, to the magistrate before whom the defend- 
be deiiv- aut is brought, as provided in section 781, who must re- 
tmi^nd *^"^ ^* ^^*^ ^^^ depositions and statement taken before 
wtSroed. him, in the manner prescribed in section 221. 

Warrant 8 780. If the lurv find that the peraon was killed or 

for arrest in, i i • i i 

chM-^cTb wounded by another, under circumstances not excusable 
▼erdict. ^^. justifiable by law, or that his death was occasioned 
by the act of another, by criminal means, and the party 
committing the act T)e ascertained by the inquisition, and 
be not in custody, the coroner must issue a warrant, signed 
by him with his name, of office, into one or more counties, 
as may be necessary, for the arrest of the person charged. 

Form of §^81. The corouer's warrant must be in substantially 
"'^^ ' the following form : 

" County of Alhcmy^ [or as the case may be]. 
" In the name of the people of the state of New York : 
To any sheriff, constable, marshal or policeman in this state. 
" An inquisition having been this day found by a cor- 
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ouer's jury, before me, stating that A. B. has covie to his 
^death hy the act of C, Z>., by criminal means [or as the case 
' may be, as found by the inquisition] : 
\ "You are therefore commanded, forthwith to arrest the 
i,above-named C. D., and take him before the nearest and 
most accessible magistrate in this county." 
> " Dated at the city of Albany [or as the case may be], 
the day of , 18 . 

"E. R, 
Coroner of the county of Albany*'* 

[or as the case may be]. 

§ 782. The coroner's warrant may be served in any warrant, 
county ; and the officer serving it must proceed thereon, in cutelf ^ 
all respects, as upon a warrant of arrest on an information ; 
except, that when served in another county, it need not be 
indorsed by a magistrate of that county. 

§ . 783. The magistrate, when the defendant is brought ^«>°«|d-" 
before him, must proceed to examine the charge contained ™2f2f^n 
in the inquisition, and hold the defendant to answer, or blfng*^*"^ 
discharge him therefrom in the same manner, in all respects, befor© 
as upon a warrant of arrest on an information. 



§ 784. Upon the arrest of the defendant, the clerk with cierk with 
whom the inquisition is filed • must, without delay, furnish in^iasition 
to the magistrate a certified copy of it, and of the testi- mSistl-ate 
mony returned therewith. S \^he^^^ 

same and 
of testi- 

§ 785. The coroner must, within thirty days after an in- fmnlP' 

^ 7 J J therewith. 



quest upon a dead body, deliver to the county treasurer, coroner to 
any money or other property which may be found upon nfoneyor 
the body, unless claimed in the meantime by the legal rep- l^^'J^^^'J^ 
resentatives of the deceased. If he fail to do so, the treas- t^ewSrer. 
urer may proceed against him for its recovery, by a civil 
action in the name of the county. 

§ 786. Upon the delivery of money to the treasurer he S.^^*Jer 
must place it to the credit of the county. If it be other mon^l^to 
property, he must, within thirty days, sell it at public auc- JJS'^toseu 
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eny^'a^^ tion, Upon reasonable public notice ; and must, in like man- 
cildsto^ ner, place the proceeds to the credit of the county. 

creditor •** "^ 

county. 

Money, 8 787. If the money in the treasury be demanded 'within 

when and . iiii • a i -t 

^owpaid SIX years, by the legal representatives of the deceased, the 

sen^tativea treasurer must pay it to them, after deducting the fees and 

^^^^ ' expenses of the coroner and of the county, in relation to 

the matter, or it may be so paid at any time thereafter, 

upon the order of the board of supervisors, 

supervis- § 788, Bcforc auditing and allowing the account of the 

stSem^ent ^orouer, the board of supervisors must require from him a 

fr"^ co?^^ statement in writing, of any money or other property found 

for^Jaudit- upou pcrsous ou whom inquests have been held by him, 

aocountB. verified by his oath, to the effect that the statement is true 

and that the money or property mentioned in it has been 

delivered to the legal representatives of the deceased, or to 

the county treasurer. 

In New § 789. In the city of New York, if the coroner be absent 

ces^miy** ^^ ^® uuable, for any cause, to attend, the duties imposed 
duSs of by this title may be performed by a police justice, but by 
durinff'tis no other officer, with the same authority, and subject to 
the same obligations and penalties as apply to the cor- 
oner. 

compensa- § 790. T^e cOTOucr is entitled, for his services, in hold- 
coroners, ing inquests and performing any other duty incidental 

thereto, to such compensation as defined by special stafc 

tites. 
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TITLE 11. 

OF SEARCH WARRANTS. 



Sbotion 791. Search warrant, defined. 

792. Upon what grounds it may be issued. 

793. It cannot be issued but upon probable cause, supported by affi- 

davit. 

794. Before issuing warrant, magistrate must examine, on oath, the 

complainant and his witnesses. 

795. Depositions, what to contain. 

796. Magistrate, when to issue warrant. 

797. Form of the warrant 

798. By whom served. 

799. Officer may break open door or window, to execute warrant. 

800. May break open door or window, to liberate person acting in his- 

aid, or for his own liberation. 

801. When warrant may be served in the night time, and direction 

therefor. 
803. Within what time warrant must be executed and returned. 

803. -Officer to give receipt for property taken. 

804. Property, when delivered to magistrate, how disposed of. 

805. Return of warrant, and delivery to magistrate of inventory of 

property taken. 

806. Magistrate to deliver copy of inventory to the person from whose 

possession property is taken, and to applicant for warrant. 

807. If grounds for warrant controverted, magistrate to take testi- 

mony. 

808. Testimony, how taken and authenticated. 

809. Property, when to be restored to person from whom it was taken. 

810. Depositions, search warrant, return and inventory, to be returned 

to court of sessions or city court having jurisdiction of offense. 

811. Maliciously and without probable cause procuring search war- 

rant, a misdemeanor. 

812. Peace officer, exceeding his authority. 

818* Pe/son charged with felony supposed to have a dangerous 
weapon. 



§ 791. A search warrant is an order in writing, in the search 
name of the people, signed by a magistrate, directed to a SeSSS. 
peace officer, commanding him to search for personal prop- 
erty, and bring it before the magistrate. 
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SE2t § ^^^' ^^ ^^y ^® issued upon eitier of the following"] 

g"i?iU grounds: i 

sued. J "When the property was stolen or embezzled ; in wMch 1 

case, it may be taken, on the warrant, from any house or 
other place in which it is concealed, or from the possession j 
of the person by whom it was stolen or embezzled, or of ; 
any other person in whose possession it may be ; | 

2. When it was used as the means of committing a 
felony; in which case, it may be taken, on the warrant, 
from any house or other place in which it is concealed, or^ 
from the possession of the person by whom it was used in 
the commission of the crime, or of any other person in 
whose possession it may be ; 

3. When it is in the possession of any persim, with the 
intent to use it as the means of conunitting a public offense,^ 
or in the possession of another, to whom he may have de-^ 
livered it for the purpose of concealing it, or preventing its 
being discovered ; in which case, it may be taken, on the i 
warrant, from such person, or from a house or other place 
occupied by him, or under his control, or from the posses- 
sion of the person to whom he may have so delivered it. 

It cannot § 793. A scarch warrant cannot be issued, but upon 
but^iijpon probable cause, supported by affidavit, naming or describ- 
portlci^by" i^^g *^^ person, and particularly describing the property, 
affidavit. ^^^ ^^^ place to be searched. 

Before is- § 794. The magistrate must^ before issuing the warrant, 
ran^ raS?- examiuc, on oath, the complainant and any witnesses he 
S?fne!on ^^J producc, and take their depositions in writing, and 
cSmpSn- cause them to be subscribed by the parties making them. 

ant and his ^ jt o 

witnesses. 

Deposi- 8 795. The depositions must set forth the facts tending- 

tion8,what ,tit ii>i t» i 

toxontain. ^q establish the grounds of the application, or probable 
cause for believing that they exist. 

Magistrate, § 796. If the magistrate be thereupon satisfied of the 

iant® ^^' existence of the grounds of the application, or that there 

is probable cause to believe their existence, he must issue a 

search warrant, signed by him with his name of office, to a 
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eace officer in his county, commai^ding him forthwith to 
fearch the person or place named, for the property specified, 
md to bring it before the magistrate. 

§ 797. The warrant must be in substantially the follow- J^^^ 
Dg form : ' '*"*• 

'' County of Albany, [or as the case may be.] 

" In the name of the people of the state of New York : 
to any sheriff, constable, marshal or policeman in the 
bounty of Albany, [or as the case may be :] 

" Proof, by affidavit, having been this day made before 
pae, by [naming every person whose affidavit has been 
kaken,] that [stating the particular grounds of the applica- 
tion, according to section 792 ; or if the affidavits be not 
positive, " that there is probable cause for believing that," — 
stating the ground of the application in the same manner ;] 

" You are therefore commanded, in the day time, [or " at 
any time of the day or night," as the case may be, accord- 
ing to section 801,] to make immediate search on the 
pe?'S07i of O. D., [or " in the building situated " — kiescribing 
it or any other place to be searched with reasonable par- 
ticularity, as the case may be,] for the following property : 
[describing it with reasonable particularity ;] and if you 
find the same or any part thereof, to bring it forthwith 
before me, at [stating the place.] 

"Dated at the city of Albany, [or as the case may be] 
the day of , JL8 . 

"E. R, 
Justice of the peace of the city 
[or town] of [or as the case may be.] 

§ 798. A search warrant may, in all cases, be served by ^y^^^™ 
any of the officers mentioned in its direction, but by no other 
person, except in aid of the officer, on his requiring it, he 
being present and acting in its execution. 

§ 799. The officer may break open an outer or inner omcer 
door or window of a building, or any part of the building, 2?win1fow, 
or any thing therein, to execute the warrant, if, after notice wa?^a1iT^® 
of his authority and purpose, he be refused admittance. 
25 
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^pYn^doS^ § ^^^- ^^ ^^y bi"^^k open any outer or inner door 
dow,*to window of a building, for the purpose of liberating a p 
pereon^act- SOU, who, liavinoT entered to aid him in the execution of 
aid, or for warrant, is detained therein, or when necessary for his o^ 

bis own . ' ' J 

liberation, liberation. 



When war- § 801. The magistrate must insert a direction in the w 
be served raiit, that it be served in the day time, unless the affidav 

in the ' ^ ^ ; 

Sme!and ^^ positive that the property is on the person, or in i 
the?efl?r" place to be searched ; in which case, he may insert a dir 
tion that it be served at any time of the day or night. 



Within 
what time 



§ 802. A search warrant must be executed, and return 
wSfrant"® to thc magistrate by whom it was issued, if issued m t 
Ind're®^ city and county of New York, within five days after 
turned, date, and if in any other county, within ten days. Ai\ 

the expiration of those times respectively, the warrant, i 

less executed, is void. 

Officer to § ^^^* When the officer takes property under the w; 

ciIpt7or rant, he must give a receipt for the property taken, (^e 

tak?S"^ fyi^g it in detail,) to the person from whom it was tdk 

by him, or in whose possession it was found, or, in the a 

sence of any person, he must leave it in the place where 

found the property. 

Property, § ^04. Whcu the property is delivered to the magistrate^ 
iTvered to he must, if it was stolen or embezzled, dispose of it as pro 
hoTdi^^ vided in sections 687 to 689, both inclusive. If it were 

posed of. •11 T * • ' 

taken on a warrant issued on the grounds stated in the 
second and third subdivisions of section 792, he must re- 
tain it in his possession, subject to the order of the court to 
which he is required to return the proceedings before him, 
or of any other court in which the offense, in respect to 
which the property was taken, is triable. 

§805. The officer must forthwith return the warrant to 

Return of <5 ^ 

Tn ™eMV. the magistrate, and deliver to him a written inventory of 
^^rtrate the property taken, made publicly, or in the presence of the 
tory"Jf " person from whose possession it was taken and of the appli- 

property ^ ^ ^*^ 

taken. ^^j^^ for the warrant, if they be present, verified by the 
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JBdavit of the officer, and taken before the magistrate, to 
le following effect: "I, A. B., the officer by whom this 
hrrant was executecj, do swear that the above inventory 
ttitains a true and detailed account of all the property 
iken by me on the warrant." 

^8 806. The magistrate must thereupon, if required, de- Magistrate 

I. .1 • / . .1 J? 1 to deliver 

ver a copy ot the inventory to the person from whose pos- copy of in- 

.*•' •' ^ ^ ■*• venton'to 

sion tlie property was taken, and to tlie applicant for the Jrom ^'^'^^ 
irrant). possession 

property 
IS taken, 

§ 807. If the grounds on which the warrant was issued Jucant fo? 
)b controverted, tlie magistrate must proceed to take testi- if grounds 
fcony in relation thereto. rSnt^c^n- 

r •' trove rted, 

i magistrate 

i § 808. The testimony given by each witness must be re- tesumony. 
peed to writing and authenticated in the manner pre- mlfny, how 
sribed in section 200. iuthent?? 

cated. 

§ 809, If it appear that the property taken is not the ^^^^fjo^^e 
une as that prescribed in the warrant, or that there is no ffe^Sfn^*** 
pobable cause for believing the existence of the grounds whom it 
a which the warrant was issued, the magistrate must ^^^^^ 
pse it to be restored to the person from whom it was 
irken. 

,§ 810. The magistrate must annex together the deposi- SoSr'" 
bns, the search warrant and return, and the inventory, warrant, 
id return them to the next court of sessions of the county, inventory. 

•^ ^ to be re- 

• city court, having power to inquire into the offense in coSt of^ 
ispect to which the search warrant was issued, by the citycour^*^ 
tervention of a grand jury, at or before its opening on J"JJfJJ}^of. 
le first day. '^''°^«^- "" " 

§ 811. A person, who, maliciously and without probable ^^^Jfj^"®" 
iruse, procures a search warrant to be issued and executed, probabfe 

•ij /» • J oause pro- 

fi^uilty of a misdemeanor. curing 

^-' •' search 

warrant, a 

§ 812. A peace officer, who, in executing a search war- ™*?*^^'"®*' 
nt, willfully exceeds his authority, or exercises it with Ic^^ei' 
mecessary severity, is guilty of a misdemeanor. hfiT^aS? 
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^th*^f3- § ®^^* ^"^^^ ^ person charged with a felony is si^ 
pledX posed by the magistrate before whom he is brought, ' 
dangerous have upoH his person a dangerous weapon, or any thil 
which may be used as evidence of the commission of ti 
offense, the magistrate may direct him to be searched ' 
his presence, and the weapon or other thing to be retainei 
subject to his order or the order of the court in which t 
defendant may be tried. 



TITLE III. 

OP THE OUTLAWRY. OF PERSONS CONVICTED OP TBBSASON. 



Sbction 814, When application for outlawry may be made. 
815. On what proof to be made. 
810. Order that the defendant appear to receive judgment, or be a 
lawed. 

817. Publication of order. 

818. Judgment on appearance of defendant, or on his not appearing; 

819. Effect of the judgment. 

820. Filing judgment roll, and transcripts thereof. 

821. Judgment roll, of what to consist. 

822. Appeal may be at any time taken, by defendant, from judgmei 

823. Appeal, how taken, and proceedings thereon. 

824. Effect of reversal. 

825. Defendant may be arrested to receive judgment, notivithstandl 

outlawry. 

826. No other proceeding for outlawry in criminal cases, allowed. 

When ap- § 814. When, upon a bench warrant issued for the a 
For^ou^" prehension of a person who has pleaded guilty, or 
be made, whom a verdict has been rendered, upon an indictment ti 
treason, it is duly returned that the defendant cannot 
found, the district attorney of the county may applj^ to tt 
court in which the conviction was had, for judgment 
outlawry. 

I 
On what § 815. The application must be founded upon the retd 

SITdi.*^ ^ of the bench wan^ant, and upon proof, by affidavit, that tB 
defendant has escaped, and on diligent search cannot I 
found Avithin the county. 
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§ 8 1 6. The court, upon being satisfied that the defendant gf^®*"*^** 
IS escaped, and cannot, upon diligent search, be found in aSlTp^ear 
e county, must make an order that he appear on the first j2d^ent, 

i»T ..T , .or be out- 

y ot the next term, to receive judgment upon the convic- i^wed. 
)n or be outlawed. 

1§ 817. The order must be immediately published, once a Pubiica- 
5ek for six successive weeks, in a newspaper published in ^^ ^^®'^- 
(le county, and in the state paper. The expense of the 
bblication is a county charge. 

§ 818. If the defendant appear, judgment must be ren- judgment 
bred as^ainst him upon the conviction. If he do not ap- aSce^of®^" 

^ ^ . . defendant, 

^ar, the court, upon proof of the due publication of the Sot'Sp-'^ 
tder, must render judgment that the defendant be out- p®*^*°^- 
iwed, and that all his civil rights be forfeited. 

§ 819. The defendant is thereupon deemed civilly dead, Effect of 
k'd forfeits to the people of this state during his life-time, "^ent. 
id no longer, all freehold estate in real property, of which 
B was seized in his own right, at the time of committing 
le treason, or at any time thereafter, and all his personal 
roperty. 

§ 820. Upon a judgment of outlawry, the judgment roll Filing 
fust be made up, and filed with the clerk of the county in transcripts 
hich the conviction was had, and docketed with the same *^®'"®''^ 
feet as in a civil action. A transcript thereof may also be 
ed and docketed, with the like effect, in any other county. 

§ 821. The judgment roll consists of the several matters Judgment 
described in section 485, except the fifth subdivision ; to ^o^J^^t^ 
bich must be annexed a certified copy of the order to 
^;f)ear for judgment, the affidavits proving its publication, 
id a certified copy of the judgment of outlawiy. 

may be at 

.S 822. An appeal may be taken by the defendant, at t^en,Ty 

' X- J! -J u. £ xl defendant, 

ry time, irom a judgment oi outlawry. from judg- 

.ik.DDeal 

§ 823. The appeal may be taken in person or by counsel, ^^^}^^^ 
the same manner, and the proceedings thereon are the therloS! 
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same, as upon an appeal from a judgment of conviction c| 
an indictment. i 

I 

^ereaL § ^^4. If the judgment be reversed, on appeal, the dl 

femlant is restored to his civil rights. J 

Defendant g 825. Notwithstanding judgment of outlawry again^ 
JJcliil"***^ the defendant, he may be arrested at any time thereaftei 
i'JJtwTth-** to receive iuderment upon the conviction. \ 

standinjf 4 ^ m: 

oujtiawry. 

No other § 826. No othcr proceeding for the outlawry of the d< 
o!uii?Jry fendant in a criminal action, can be had than that pr< 
ISs'el™'''*' vided in this title. i 

allowed. 1 



TITLE IV. 

OF PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 

Chapter I. Fugitives from another fltate or territory, into this state. 
II. Fugitives from this state, into another state or territory. 



CHAPTER I. 

FUGITIVES FROM ANOTHER STATE OR TERRITORY, INTO THIS 

STATE. 

Section 827. To be delivered up by the governor, on demand of the exec 
tive authority of the state or territory from which thl 
have fled. 
888. Magistrate to issue warrant. 

829. Proceedings for arrest and commitment of the person charge^ 

830. When, and for wliat time to be committed. 

831. His admission to bail. 

832. Magistrate to give notice to the district attorney, of the name ( 

the person and the cause of his arrest . 

833. District attorney to give notice to executive authority of tl 

state or territory, Ac. ' 

884. Person arrested to be discharged, unless surrendered within t) 

time limited. 
835. Magistrate to return his proceedings to the next oonrt of 1i 

sions. Proceedings thereon. ' 
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k- § 827. A person charged in any state or territory of the J^^^^^^ 
[Jnited States, with treason, felony, or other crime, who e?n^i'r!Sn'" 
ftiall flee from justice and be found in this state, must on thf ezecu- 
lemand of the executive authority of the state or territory thorny of 

[^ , , •' •' the state 

worn which he fled, be delivered up by the governor of to^^fJom 
;liis state, to be removed to the state or territory having they have 
prisdiction of the crime. 

§ 828. A magistrate may issue a warrant for the appre- Magistrate 
lension of a person so charged, who shall flee from justice warrant. 
md be found within this state.' 

§ 829. The proceedings for the arrest and commitment Proceed- 

*-> ■*■ , , , ^"Srs for 

)f the person charged are in all respects similar to those c"mmif-"^ 
provided in this Code, for the arrest and commitment of a tkTveJion 
person charged with a public oifense committed in this ^ ^^^ 
rtate ; except, that an exemplified copy of an indictment 
bund, or other judicial proceeding had against him, in the 
jtate or territory in which he is charged to have com- 
mitted the offense, may be received as evidence before the 
magistrate, 

§ 830. If, from the examination, it appear that the per- when, and 
Jon charged has committed the crime alleged, the magis- t?mJ^to*be 
krate, by warrant reciting the accusation, must commit him fitted, 
to the proper custody in his county, for a time specified in 
the warrant, which the magistrate deems reasonable, to 
enable the arrest of the fugitive under the warrant of the 
executive of this state, on the requisition of the executive 
authority of the state or territory in which he committed 
the offense, unless he give bail, as provided in the next 
section, or until he be legally discharged. 



mission t« 



§ 831. A judge of the supreme court may admit the ^^JH^^ 
person arrested, to bail, by an undertaking, with sufficient ^^^ 
sureties and in such sum as he deems proper, for his appear- 
ance before him at a time specified in the undertaking, and 
for his surrender to be arrested upon the warrant of the 
governor of this state. 



200 ^ CODE OP CRIMINAL PROCEDURE 

u^Xo § ^^^' Inimediately upon the arrest of the persod 

Sotlce to charged, the magistrate must give notice to the district ad 

trict at- torney of the county, of the name of the person and thi 

the naiie causc of his arrcst. i 

of the per- 
son and I 
the cause ,. . • i • i i /» 

rest'^ *^ § ^^^' ^^^ district attorney must immediately thereaftei 
District orive uotice to the executive authority of the state or terri 

attorney ^ ,. • t t < 

notfce^o *^^y> ^^ *^ *"^ prosecuting attorney or presiding judge o 
authority the criminal court of the city or county therein, having 
state ^or jurisdictiou of the offense, to the end that a demand may 

territory, • •, 

*<=• be made for the arrest and surrender of the Derson chargedj 

Person S 834. The person arrested must be discharged from cus 

arrested to . .... 

^al-g^, tody or bail, unless before the expiration of the time desig< 
surren- natcd iu the warrant or undertaking, he be arrested undei 
within the the warrant of the 2:ovemor of this state. 

time lim- ^ 

ited. 

Mags- I 835. The magistrate must return his proceedings to 

procSd-** the next court of sessions of the county, which must there- 
n^exV^o'urt upou inquire into the cause of the arrest and detention ol 
sioSirPro- the person charged ; and if he be in custody, or the time 

ceedings \ o ? ^ . . 

thereon. fQj. j^js arrest have not elapsed, it may discharge him from 
detention, or may order his undertaking of bail to be can- 
celed, or continue his detention for a longer time, or re* 
admit him to bail, to appear and surrender himself within 
a time specified in the undertaking. 



CHAPTER II. 

FUGITIVES FROM THIS STATE, INTO ANOTHER STATE OR TERRI* 

TORY. 

Sbction 836. Accounts of persons employed in procuring the surrender of f ugl* 

tives from this state, how paid. 

837. No public officer of this state, to receive compensation for pro* 

curing demand or surrender of fugitive, &c. 



^jOoounte § 836, When the governor shall demand from the ex* 
topr^iJ^ ecutive authority of a state or territory of the United 
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surrender 
i- 
from 



States, the surrender to the authorities of this state, of a in« the 

, . , , ' surreud 

ugitive from justice, the accounts of the persons employee! t//^^}; 
>7 him for that purpose must be paid out of the state how^pSil: 
ireasury. 

- § 837, No compensation, fee, or reward of any tind, No J2}^if° 
(5an be paid to, or received by a public officer of this state, to re?Sve 

» • 1 J • J • • cornpen- 

:or a service rendered or expense incurred, m procuring sation fop 

IT 1 •-I'll procuring 

om the governor the demand mentioned in the last sec- f^^^^'^^^ 
ion, or the surrender of the fugitive, or foi conveying him *°- 
|to this state, or detaining him therein. 



TITLE V. 

I OF PROCEEDINGS RESPECTIKG BASTARDS. 

iChafter I. Proceedings before magistrates, respecting bastards. 

II. Appeals from the orders of magistrates, respecting bastards. 
III. Enforcement of the undertaking for the support of the bastard or 
its mother, or for appearance on appeal. 



CHAPTER I. 



PROCEEDINGS BEFORE MAGISTRATES, RESPECTING BASTARDS. 

Sbction 838. Definition of a bastard. 

839. Who are liable for its support. 

840. When bastard, chargeable to the public, is born or is likely to be 

born, application to be made to a justice of the peace or police 
justice. 

841. Examination by the magistrate, and warrant against the father. 

842. Justice designated as a magistrate, and person proceeded against 

as defendant. 

843. Warrant, when to be served in another county. 

844. Magistrate in another county, may take undertaking for support 

of bastard and mother, or for appearance of defendant at the 
sessions. 

845. On giving undertaking, defendant to be discnarged. 

846. If undertaking not given, defendant to be taken before magis- 

trate who issued the warrant. 

26 
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^ 



BaCTlON 847. Before what magistrate in the same county, defendant is to 
taken, when the magistrate issuing the warrant is unable 
act. 

848. The magistrate to associate with himself, another mag'istrate 

and they to examine the matter. 

849. Adjournment of examination. Security from defendant. 

850. Determination of the case, and order of the magistrates. 

851. Defendant to pay the costs, and give undertaking for support of 

bastard and mother, or for appearance at sessions. \ 

852. On giving undertaking, defendant to be discharged ; otherwise, i 

to be committed. 

853. Commitment of defendant, during examination. 

854. Proceedings by magistrate, when security is given by defendant 

on arrest out of the county. 
856. Examination in such case, and order thereon . 
856. Magistrates may compel mother to disclose the father of the \ 

, bastard. Proceedings, if she refuse. 
857e If mother possess property, two magistrates may make an order 

that she pay for the support of the child . 

858. If she do not comply, she must be committed, or discharged on 

undertaking. 

859. Magistrates may reduce amount directed to be paid by the f atlier ! 

or mother. Court of sessions may reduce or increase it. 

860. Proceedings against the father or mother, absconding from their j 

place of residence. \ 

Definition § 838. A bastard is a child who is begotten and born, 
tird!'**' 1. Out of lawful matrimony ; 

2. While the husband of its mother was separate from 1 
her, for a whole year previous to its birth ; or, | 

3, During the separation of its mother from her hus- | 
band, pursuant to a judgment of a competent court. ! 

Who are 8 839, The father and mother of a bastard are liable for 

liable for ^ ^ /»t. i .-..t. 

its support itg support. In case of their neglect or mabihty, it must be 
supported by the county, city or town in which it is born, 
as provided by special statutes. ! 

When bas- § 840. If a womau be delivered of a bastard, or be preg- ' 
to t^^®^^® nant of a child likely to be born such, and which is charge- 
Eorn oril able to a county, city or town, a superintendent of the poor ' 
be born? of the couutv, or au overseer of the poor or other officer of 

applica- •' ' , -*• , I 

madeto^a ^he alms-housc of the town or city where the woman is, 
thfp^ol must apply to a justice of the peace or police justice in the ' 
justice. .. county, to inquire into the facts of the case. 
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§ 841. The magistrate must, by the examination of the gJJ'^jy^^o 
woman on oath, and any other testimony which may be ™nd^wVr*^® 
"offered, ascertain the father of the bastard, and must issue against th© 

' ^ ' , father. 

his warrant, directed to a peace officer of the county, com- 
manding him, without delay, to apprehend the father and 
bring him before the justice, for the purpose of having an 
adjudication as to the filiation of the bastard. 

§ 842, An officer issuing a warrant or making an exam- Justice 
ination, as provided in this chapter, is designated as a magis- J?ateT!l^d 
trate, and the person against whom the warrant is issued, p?oceSded 
as the defendant. Sefeddant. 

§843. If the defendant reside in another county than warrant, 
when to be 

that in which the warrant issued, the magistrate must, by IJ/ouf^;'^ 
an indorsement thereon, direct the sum in which the de- '^'^^^^^' 
fendant shall give security, and the officer must deliver the 
warrant to a justice of the peace or police justice in the 
city or town in which the defendant resides or is found. 
The • magistrate to whom it is presented, on proof, under 
oath, of the signature of the magistrate who issued the 
warrant, must then indorse a direction thereon, that it be 
served in the county in which he resides, and the defend- 
ant may be arrested in that county accordingly. Upon 
this proof, the magistrate indorsing the warrant is exempted 
from liability to a civil or criminal action, though it after- 
ward appear that the warrant was illegally or improperly 
issued. 

§ 844. When the defendant is arrested in another county, Ma^dstrate 
he must be taken before the mag^istrate who indorsed the count^% ®' 

• rt , ™ay take 

warrant, or before another magistrate of the same city or I'llTfo'J*^' 
county, who may take from the defendant an undertak- baLtlTrd *^* 
ins:, with sufficient sureties, to the effect: e?,o'r°for' 

, , , appear- 

1. That he will indemnify the county, and town or city, leSi^it^Si 
where the bastard was or is likely to be born, and every other sufn^ 
county, town or city, against any expense for the support 
of the bastard, or of its mother during her confinement and 
recovery, and to pay the costs of arresting the defendant. 
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and of any order of filiation that may be made, or that the 
sureties will pay the sum indorsed on the warrant ; or 

2. That the defendant will appear and answer the charge 
at the next court of sessions of the county where the wai*- 
rant was issued, and obey its order thereon. 

unienS^- § ^^^' ^^^^ either of the undertakings mentioned in 
fendtrtto tt^ i^st section is given, the magistrate must discharge the 
charged, defendant, and must indorse a certificate of the discharge 
upon the warrant. He must also deliver the warrant, with 
the undertaking, to the officer, who must return it to the 
magistrate granting the warrant, by whom the same pro- 
ceedings must be had, as if he had taken the undertaking. 

If under- § 846. If the defendant do not give security, as provided 
flndkift^o ^^ section 844, the officer must take him before the magis- 
blfSre^"^ trate who issued the warrant. 

magis- 
trate who 

wirrant!*® § ^^^- I^j however, the magistrate who issued the war- 

^h&r ^^i^t ^^ absent or unable to act, the defendant must be 

iS^e^^*^® taken before the nearest or most accessible magistrate in . 

county, the same county. The officer must, at the same time, de- 
defendant ^ ^ ... 

tlken,® liver to the magistrate, the warrant with his return indoi'sed 
S^?stra1ie and subscribed by him. 

issuing the 

unable to § 848. The magistrate before whom the defendant is 
The^mai^ brought, as provided in the last two sections, must imme- 
.wilSrtfim- diately associate with himself, another justice of the peace 
Inother or police justicc in the same county or city ; and the two 
trafeflnd mao;istrates thus associated, must inquire into the 

they to ex- c? ?• ^ 

mattir '^® charge, and must examine on oath, the woman who is 
the mother of or pregnant with the bastard in the presence 
of the defendant, in respect to the charge, and hear any 
testimony which mav be offered in relation thereto. 

Adjourn- § 849. The magistrates may, on the application of the de- 
examina- fcudaut, for good causc, adjourn the examination, not 
from^de- ^xceediug thirty days, upon the defendant giving an under- 
fendant. tg^jj^ij^g^ ^Jtli two Sufficient sureties, to the effect that he will 
appear before the magistrates at the time appointed, or that 
the sureties will pay the sum mentioned therein, which must 
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be fixed by the magistrates, and which must be a full in- 
demnity for the expense of supporting the bastard and its 
mother, as provided in section 851. 

§ 850. Upon the hearing, the magistrates must deter- ^®^*f™^} 
mine who is the father of the bastard, and must proceed as andorfeV 

• TT of the 

follows : magls- 

trat6s. 

1. If they determine that the defendant is not the father 
of the bastard, he must be forthwith discharged ; 

2. If they determine that he is the father, they must 
make an order of filiation, specifying therein the sum to be 
paid weekly or otherwise, by the defendant for the support 
of the bastard'; and if the mother be indigent, the sum to 
be paid by the defendant for her support, during her con- 
finement and recovery ; 

3. They must certify the reasonable costs of arresting 
the defendant, and of the order of filiation ; 

4. They must reduce their proceedings to writing, and 
subscribe them. 

§851. If the defendant be adiud^ed to be the father, Defendant 
** ^ . to pay the 

he must immediately pay the amount certified for the costs ^^^^^^t^^ 
of the arrest and of the order of filiation, and enter into for suV°^ 
an undertaking, with sufficient sureties approved by the EaJta?d 
magistrates, to the effect, t^T&pI' *^' 

1. That he will pay weekly or otherwise, as may have StseSoSs. 
been ordered, the sum directed for the support of the child, 

and of the mother during her confinement and recovery, or 
which may be ordered by the court of sessions of the 
county; and that he will indemnify the county, and town 
or city, where the bastard was or may be bom (as the case 
may be), and every other county, town or city, which may 
have been or may be put to expense for the* support of the 
bastard, or of its mother during her confinement and recov- 
ery, against those expenses, or that the sureties will do so, 
not exceeding the sum mentioned in the undertaking, and 
which must be fixed by the magistrates ; or, 

2. That he will appear at the next court of sessions of 
the county, to answer the charge and obey its order thereon, 
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or that tlie sureties will %pay a sum equal to a full indem \ 
nity for supporting the bastard and its mother, as provided I 
in the first subdivision of section 844. ] 

i 

?nd^rtaif. § ^^^* Upon a compliance with the provisions of the last J 
fSndlnt section, the magistrates must discharge the defendant ; but ! 
charged^i^ otherwisc, they or either of them must, by warrant, commit i 
mitted**"^' ^"^ *^ *^^ county jail, or in the city of New York, to the ; 
city prison of that city, until he be discharged by the court \ 
of sessions of the county, or deliver an undertaking, as pre- 
scribed by the last section. 



Commit- § 853. During the examination, and until the defendant , 
defendant, is discharged by the magistrates, he mustremain in custody ] 
timi?'""^' ^f the officer who arrested him, unless an undertaking have 
been given for his appearance, as provided in sections 844 ; 
and 851 ; and when committed to prison, he must be actu- 
ally confined therein. 

Proceed- § 854. When security taken out of the county, for the 
mSistrate appcarauce of the defendant at the court of sessions, as pro- 

whenBe- -"-^^ . , , ■■■ 

KWen^b* vided m section 844, is retui'ned to the magistrate who 
oS'wrest* issued the warrant, he must associate with himself another | 
cSunty^ * magistrate of the same county, and the magistrates' thus 

associated must proceed as provided in sections 848 to 

850, both inclusive. 

Examina- § 855. Thc examination may be had, and the order of 

tionin " , J ? 

Ind^oXI? filiation made, in the absence of the defendant, unless, be- 

thereon. ^^^.^ ^^^ ordcr is made, he require of the magistrate issuing 

the warrant, that the examination be had in his presence, in 

which case the examination must be had, as if the defend- 

ant had originally appeared. 

Magis- § 856. In making an examination authorized by this 

compel"*^ chapter, the magistrate issuing the warrant, or the magis- 
the^fSther tratcs making the examination, may compel the mother of 
tird!®p?Sl a bastard, chargeable to a county, city or town, or* a woman 
ff 2hl°S-' pregnant of a child likely to be bom such, to disclose the 
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'same of the father of the bastard ; or if she refuse to do so, 

may, by a warrant setting forth the cause thereof, at the 

expiration of one month from her delivery, if .sufficiently 

[ recovered, commit her to the county jail, or in the city of 

hNew York, to the city prison of that city, until she discloise 

the name of the father. 

§ 857. If the mother of a bastard, chargeable or likely to ^'o^esi'®'' 
become chargeable, as proyided in section 840, be possessed iwo^m^-' 
of property in her own right, any two magistrates of the ™^y ^^iJ^® 
county or city where she is, on the application of any of the pafforthe 
officers mentioned in that section, must examine into the mat- thechiicu 
ter, and may make an order charging the mother with the 
payment of money weekly, or otherwise, for the support of 
the bastard. 

S 858. If, after service of the order upon the mother, she n she do 

T IT • T 1 1 , ^ ^ _ not corn- 

do not comply therewith, she must btj committed to the ^l^^^l 

county jail, or in the city of New York, to the city prison te d?or^" 

of that city, until she comply, or enter into an undertaking, on uid^ 

with sufficient sureties approved by the magistrates, to the 

effect that she will appear at the next court of sessions of 

the county, to answer the matters stated in the order, and 

obey its order thereon, or that the sureties will pay the sum 

mentioned in the undertaking, and which must be fixed by 

the magistrates. 

§ 859. The magistrates, who may have made an order Magis- 
against the father or mother of a bastard, as provided in j;^^^®t 
sections 860 and 857, may, from time to time, for good be'^pa^d^by 
cause, reduce the amount therein directed to be paid, and or mSthw. 
upon the application of any of the officers mentioned in ^|^*?°f 
section 840, the court of sessions of the county, upon ten fnTre^eit 
days' notice to those officers, or to the father and mother of 
the bastard, may reduce or increase the amount so directed 
to be paid. 

§ 860. If the father or mother of a bastard, or of a child f^^^^' 
likely to be bom such, abscond from their place of resi- S^S'Sfthef 
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I 

smother dence, leaving the bastard chargeable or likely to become] 
thei?pSoe chargeable to the public, a superintendent of the poor ofi 
Since." the county, or an overseer of the poor or other officer of thd 
alms-house of the town or city where the bastard was bom, 
or is likely to be born, may apply to any two magistrates; 
of the city or county where any property, real or personal^ 
of the father or mother may be, for authority to take the^ 
same . Upon due proof of the facts on oath, to the satisf ac^ 
tion of the magistrates, they must issue their warrant, and 
proceed thereon, in the manner provided in title VIII, of 
this part, in relation to persons absconding and leaving 
Iheir children chargeable to the public. 



CHAPTER n. 

APPEALS FROM TH^ ORDERS OF MAGISTRATES, RESPECTING 

BASTARDS, 1 

I 

Bbotioh 861. Who may appeal, and in what casefi. I 

862. Appeal, how taken. | 

883. Papers to be transmitted by magistrates, to ooart of sessioiis. j 
864 Court to hear the case. Evidence on hearing. ] 

865. Court may affirm, vacate or modify the order, or adjourn thei 

hearing till the bastard be born. 

866. If woman be not pregnant, or be married before her delivery, or 

the child be not born alive, defendant to be discharged. 

867. Order of the court, on affirmance. 

868. Commitment of defendant, if he fail to give undertaking. 

869. Undertaking for appearance on appeal, when forfeited. 

870. When mother bound to appear at the sessions, court to proceed 

as upon an appeal. 

871. When the court may make an order against the mother, for the 
' support of tho bastard. 

873. Proceedings against the mother, on affirmance or modification of 

the order of the magistrates. 
873, 874. Costs on appeal, when awarded and how paid. 

875. When order of filiation vacated, except on the merits, court may 

make a new order of filiation, or bind the defendant to appear. 

876. If order of filiation be vacated, except on the merits, magistrates 

may proceed anew. 
877 Court to inquire into circumstances of father or mother, commit- 
ted for not giving undertaking to support the bastard. 

878. Father or mother unable to support the bastard, may be dis 

charged. » 

879. Notice, before discharge, and examination of the matter. 

880. Party cannot be discharged, but by the court. 
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§ 861. A person deeming himself aggrieved by the order J^^JJ^*^ 
f two magistrates, made pursuant to the last chapter, may wiuitcM*^ 
ppeal therefrom to the next court of sessions of the county ; 
kcept that a person who has executed an undertaking to 
M>ey an order of filiation, and indemnify the public, as pro- 
jrided in section 851, cannot appeal from any other part of 
jiie order mentioned in section 850, than that which fixes 
the weekly or other allowance to be paid. 

§ 862. When the father or mother of the bastard has ^^j^^ 
entered into an undertaking for appearance at the next 
i»urt of sessions of the county, as provided in sections 851 
and 858, it is an appeal from the order of filiation or main- 
tenance ; and no other notice thereof is necessary. In 
my other case, the appeal is taken, by a written notice of 
at least ten days before the court, to the magistrates who 
made the order, and to the party affected thereby, or to the 
officer at whose instance it was obtained. 

§ 863, The magistrates receiving an undertaking for ap- Papereto 
pearance at the court of sessions, must transmit it to the |S^j®? ^' 
spurt, before its opening, with a certified copy of the order co^un of^ 

tin , sessions. 

appealed from. 

§• 864. The court must immediately, or at any other time court to 
it may appoint, proceed to. hear the allegations and proofs g^^^^* 
of the parties ; and the party in whose favor the order was ^^^^«' 
made, must support it by evidence. If the mother of the 
bastard be dead or insane, her testimony on the examina- 
tion before the magistrates is receivable in evidence. 

§ 865. The court may affirm or vacate an order of filia- court may 

, affirm, va— 

tion or maintenance, or may reduce or increase the sum modSythe 
3rdered to be paid for the support of the bastard or its adjouVr 
mother; and, disres^ardine: defects in form in the order, inltiiithe 

' . ^ . ^ . ' bastard be 

must amend it according to the fact. If, when the appeal ^o^**- 
is heard, the bastard be not bom, the court may adjourn the 
bearing, until it be bom, and in that case, must take an 
undertaking from the party appealing, for his appearance, 

27 
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in such sum and with such sureties as the court may de^ 
suflBcient. ! 

bl nSr*" § ^^6' If *^^ woman alleged to be pregnant, be not aj 
??b*e°mar- OH be married before her delivery, or the cnild be not boi 
herdliiv-® alive, the defendant must be dischariyed from custody, c 

ery, or the ' , . , . . J 

Sot born from the obligation of his undertaking, either by the coui 
fendint to or magistrates, upon that fact being made to appear. 

be dis- *! 

charged. 

Order of § 867. If, upou the hearing of the appeal, the court <i 

the court* • /r» i j» r»i* ,• • i_ "j 

on affirm- scssious aflirm an order oi nliation or mamtenance, it mua 



ance. 



require the defendant to enter into an undertaking, wii^ 
sufficient sureties, approved by the court, to the effect th^ 
he will pay, weekly or otherwise, according to the order sf 
made by the magistrate or modified by the court, the suij 
directed for the support of the bastard, and of the mothd 
during her confinement and recovery ; and that he will iii 
demnify the county, and town or city where the bastart 
was or may be born (as the case may be), and every oth€§ 
county, town or city, which may have been put to expena 
for the support of the child, or of its mother* during hei 
confinement and recovery, against those expenses, or thai 
the sureties will do so, not exceeding the sum mentioned in 
the undertaking, and which must be fixed by the court. 

Commit- § ^^^' ^^y ^^ judgment of affirmance, the defendant dc 
de^fendint, uot cutcr iuto au Undertaking, as provided in the last sec- 
give^under^ tiou, he must be committed to the county iail, or in the 

city of New York, to the city prison of that city, until he 

do so, or be discharged by the court. 

undertak- § ^^^' '^^^ Undertaking for the appearance of the de- 

l?eil^an*r feudaut, at the court of sessions, upon an appeal, is for- 

. whe^n'fo^ f eited, by his neglect to appear, or to give the undertaking 

mentioned in the last two sections, unless he be discharged 

by the court. 

When § 870. "When the mother of a bastard is bound to appear 

SfuSd to at the court of sessions, or is committed as provided inseo 

appear at 

the sea- 
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pn 858, the court must proceed in respect to the matter, J|j|f^'^^ 
i the same manner as upon an appeal. Spon^ln** 

appeal, 
o Tp t ^ •'nil 1 11 when the 

§ 871. If the court be satisfied that the mother has prop- ;^akean*^ 
rty in her own right, sufficient to enable her to support ^afnstthe 
le bastard or contribute to its support, it must confirm'the Sie sup- *^^ 
cder mentioned m section 857, or may vary tne sum bastard. 
rdered to be paid weekly or otherwise ; or if not, it must 
ischarge her from custody or from the obligation of her 
Midertaking. 

§ 872. If the court affirm or modify the order, as pro- g^^^^^* 
rided in the last section, it must require the defendant to 2fotSlr,*SS 
inter into an undertaking:, with sufficient sureties^ approved or modifl-® 

; 1 «. 1 1 Ml 111 cation of 

}y tne court, to the effect that she will pay, weekly or oth- o^th^'emi, 
arvvise, according to the Order, as made by the magistrates *«*''**®*- 
hv modified by the court, the sum directed for the support ^ 

jpf the bastard, or that the sureties will do so, not exceed- 
ing the sum mentioned in the undertaking, and which must 
^e fixed by the court. If the undertaking be not given 
jphe must be committed in the manner provided in sec- 
^tion 868. 

^ § 873. The court must award costs to the party in whose costs on 
favor an appeal is determined. When awarded against ^^^^ ■ 
county superintendents or overseers of the poor of a town, JSid.**^^ 
not liable for the support of its own poor, they must be 
paid by the county treasurer, on delivering to him a certi- 
fied copy of the order and of the taxed costs, and must be 
charged by him to the town in the same county, liable 
to support the bastard, or if there be none, to the 

! county. In the . city of New York, when costs are 
awarded upon an appeal, to the person charged as the father 

I or mother of the bastard, they must, upon the production 
of similar vouchers, be paid by the comptroller of that city, 

\ and charged to the appropriation made to the commission- 

' ers of charities and corrections thereof. 

§ 874. In other cases, the payment of the costs may be id. 
- enforced by the court, as in a civil action. If the party 
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against whom they are awarded, reside out of the Juriadi 
tion of the court, an action may be brought on the ord€ 
by the party entitled to the costs, in which the productk 
of a certified copy of the order and of the taxed costs, 
conclusive evidence. i 

^dl?6£ § ^^^' ^^ *^^ court vacate an order of filiation, for an 
?acit2d, other cause than upon the merits, it must proceed, and ma 
the merite, make an original order of filiation, in the manner prescribe 
make a in the sccoud subdivisiou of section 850, or bind the perso 

new order ^ ^ ^ ' ^ ^ ^ 

SJbtodthi charged, in an undertaking, in a sum and with suretic 
toippwf approved by the court, to appear at the next court c 
sessions. 

fliiattmfbe § ^^^' ^^ ^^^ ordcr be vacated for any other cause thai 

Ixlfp^in on the merits, and the person charged be bound as provide 

mSS^*^ ' in the last section, the same proceedings may be had by tl 

Proceed magistrate, for the apprehension of the defendant, and fo 

making an order of filiation, and for the conmiitment (i 

the defendant for not giving an undertaking, as are authoJ 

ized in the. first instance. And the same proceedings mua 

be subsequently had, in all respects. 

Court to §877. When a person is committed to prison, charges 
iSto^Jfr- as the father of a bastard, or of a child likely to be bom i 
^r mofh'e®! ^astard, and when the mother of a bastard is so committed 
fo?^noi^^^ for not giving an undertaking to support the bastard, or U 
Sert"a*king indemnify the public, the court must inquire, from time 

to support , .,, Tl»Tl»l/»l 

Jhe^^as- tmie, mto the circumstances and ability of the father 
mother, to support the bastard and to procure securii 
therefor. 

Father or § 878. If the court bc at any time satisfied that tb 

mother ^ ^ •' 

supplfrr father or mother is wholly unable to support the bastard, ol 

tJrd!" may to Contribute to its support, or to procure security therefor 

charged, it may, in its discretion, order the father or mother to b 

discharged from imprisonment. 



§ 879. Before granting the order, the court must be sati« 
2id elara- fied that reasonable notice has been given to the overseejs 



Notice, 
before 
discharge, 
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the poor, or to the county superintendents, or chief officers Jj*^^^" 
the alms-house, at whose instance the party was commit- matter. 
i, of the intention to apply for a discharge, and must hear 
^ allegations and proofs of the superintendents, overseers 
r officers, and may examine the party applying on oath 
©pecting the subject of the application. 

§ 880. A person committed, as provided in section 877, ^Zt 
innot be discharged from imprisonment, except by the chal-ged, 
rtirt of sessions of the county. th« court. 



CHAPTER III. 






IFORCEMENT OF THE UNDERTAKING FOR THE SUPPORT OP 
THE BASTARD OR ITS MOTHER, OR FOR APPEARANCE ON AP- 
I PEAL. 

I^Sbction 881 Court to order prosecution of undertaking, when forfeited. By 

I whom prosecuted. 

! 882. In whose name undertaking to be prosecuted. 

883. Evidence in the action, and measure of damages. 

884. For a subsequent breach of the undertaking, new action maj be 

brought. 

885. Costs, how recovered, when awarded against the plaihtiff. 

I 886, Action may be maintained on the order of the magistrates or 

court. 

§ 881. If an undertaking for the appearance at the court court to 
i sessions, of a person charged as the father or mother of ^^^l^^^^^l 
bastard, be forfeited, the court may order it to be prose- fSff ^^d! 
ated ; and the sum mentioned therein may be recovered, prole*?^™ 
nd when collected, must, except in the city of New York, 
e paid to the county treasurer, and by him credited to the 
>wn in the same county, liable to the support of the bastard, 
r if there be none, to the county. In the city of New 
^'ork, the court must order the undertaking to be prosecuted 
y the commissioners of charities and corrections, and when 
^llected, it must be paid into the city treasury. In every 
ther county, it must be prosecuted by the district attorney. 
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Dame°** § 882. When an undertaking to obey an order, in relM 
iJfg*^t6^be' tion to the support of a bastard, or of a child likely to b( 
cuted'. born a bastard, or of its mother, is forfeited, it msA 
be prosecuted in the name of the county superintendent 
of the county, or the overseers of the poor of thi 
town, which was liable for the support of the bastard, ol 
which may have incurred any expense in the support of th 
bastard, or of its mother, during her confinement and reco^ 
ery ; or in the city of New York, in the name of the corpo 
ration of that city. 

Evidence 8 883. In the action mentioned in the last section, it il 

tn the ac- ^ 

m'^e^i^ure'^of ^^^ uccessary to prove the actual payment of money by i 
aamages. (j^^jj^y superintendent, overseer of the poor, officer of ai 
alms-house, or other person ; l)ut the neglect to p^,y a sun 
ordered to be paid by competent authority, for the supper 
of the bastard, or of its mother, is a breach of the undei 
taking, and the measure of the damages is the sum orderec 
to be paid, and which was withheld at the time of th^ 
commencement of the action, with interest thereon. 

For a sub- § 884. For a breach of the undertakine^, after the recoverj 

sequent O o? «f 

thirundOT- oi damages or the commencement of an action, anoth^ 
n*^ action actiou may, in the same manner, be brought. The monej 
brought, collected upon the undertaking must be paid, and credite(^ 
in the manner provided in section 881, 

?e^cove?edr § ^^^- ^^j ^^ *^^ actiou, costs bc awarded against tk 
Twwded plaintiffs, they may be recovered, as follows : 
pfSntiff. ® 1, If against the coiporation of the city of New York, 
in the same manner as in any other action ; , 

2. If against county superintendents or overseers of th 
poor, they must, upon the delivery of a transcript of thfl 
judgment, be paid by the county treasurer, and by hia 
charged to the town in the same county, liable for the sup 
port of the bastard, or if there be none, to the county. 

ma***be § ^^^' ^^ ^ctiou may be maintained by the parties an 

Sfiedon thorized by section 882, upon an order made by two magia 



or court. 
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a^tes, or by a court of sessions, for the payment of a sum *5th^®' 
reekly or otherwise, for the support of the bastard or its SSfil" 
Bother, notwithstanding an undertaking may have been 
pven to comply with the order ; and in case of the death 
if the person against whom the order was made, an action 
nay be maintained thereon against his executors or admin- 
istrators. But when an undertaking is given to appear at 
|Bie next court of sessions, no action can be brought on the 
brder until it is affirmed by the coui-t. 



TITLE VI. 

i OP PROCEEDINGS RESPECTING VAGRANTS. 

\ ' 

Section 887. Who are vagrants. 
! 888. Proceedings before magistrate. 

I 889. Child, how kept. 

890. Peace officers, when required by any person, to carry vagrant be- 

fore a magistrate for examination. 

891. Vagrant, when to be convicted. Form of certificate of convic- 

tion. 

892. Certificate to constitute record of conviction, and to be filed. Com- 

mitment of vagrant. 

893. Children begging, how disposed ot 

894. Peace officers to arrest, and pursue a person disguised, and take 

him before a magistrate. 

895. Private citizen may do so, without warrant. 

896. Peace officer may require aid. Duty of persons required to aid 

him. 

897. Neglect or refusal to aid peace officer, without lawful caiiFe, a 

misdemeanor. Punishment. 

898. Magistrate may depute an elector of the county to make arrest 

of person disguised. If his name be not known, fictitious 
name may be used. 

§ 887. The following persons are vagrants : who are 

1. A person who, not having visible means to maintain 
himself, lives without employment ; 

2. A person who, being an habitual drunkard, abandons, 
neglects, or refuses to aid in the support of his family ; 

3. A person who has contracted an infectious or other 
disease, in the practice of drunkenness or debauchery, re- 
quiring charitable aid to restore him to health ; 

4. A common prostitute, who has no lawful employment, 
whereby to maintain herself; 
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5. A person wandering abroad and begging, or wlio goi 
about from door to door, or places himself in the street 
highways, passages, or other oublic places, to beg or n 
ceive alms ; 

6. A person wandering abroad and lodging in tavern 
groceries, ale-houses, watch or station-houses, out-housei 
market places, sheds, stables, bams or uninhabited builc 
ings, or in the open air, and not giving a good account 
himseK ; 

7. A person, who, having his face painted, discolorec 
covered or concealed, or being otherwise disguised, in 
manner calculated to prevent his being identified, appear 
in a road or public highway, or in' a field, lot, wood o 
inclosure. 

8. Any child between the as^e of five and fourteen, ha^ 
ing sufficient bodily health and mental capacity to atten 
the public schools, found wandering in the streets or lane 
of any city or incorporated village, a truant, without an] 
lawful occupation. 

Proceed- § 888. When complaint is made to any magistrate by an; 
mSutratl. citizen or peace officer against any vagrant under subdiv 
sion 8 of the la^t section, such magistrate must cause 
peace officer to bring such child before him for exainina 
tion, and shall also cause the parent, guardian or master o 
such child, if the child has any, to be summoned to atten 
such examination. 

If, thereon, the complaint shall be satisfactorily estal 
lished, the magistrate must require the parent, guardian ol 
master to enter into an engagement in writing to the coi 
porate authorities of the city or village, that he will restrai 
such child from so wandering about, will keep him in hi 
own premises or in some lawful occupation, and will cans 
him to be sent to some school, at least four months in eac 
year, until he become fourteen years old. 

The magistrate may, in his discretion, require securit 
for the faithful performance of such engagement. 

If the child has no parent, guardian or master, or non 
can be found, or if the parent, guai'dian or master refus 
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>r neglect, within a reasonable time, to enter into such en- 
fagement, and to give such security if required, the mag- 
fitrate shall by warrant commit the child to such place as 
ihall be provided for his reception. If no such place for 
reception has been provided, he shall commit him to the 
Ims-house of the county. 

§ 889. Every child received pursuant to the last section? chiid, 
shall be kept until discharged by the over- 
seers of the poor or the commissioners of the alms-house of 
the city or village, and may be bound out as an appren- 
i tice by them, or either of them, with the consent of an}' 
magistrate, or any of the aldermen of the cit}", or any 
' trustee of an incorporated village where he may be, in the 
same manner, for the same periods and subject to the same 
provisions in all respects as directed in respect to parents 
whose children have become chargeable on any town. 

§ 890. A peace officer must, when required by any per- Peace 
son, take a vagrant before a justice of the peace or police ^•^^^f^J^ 
justice of the same city, village or town, or before the son^U)^®*' 
mayor, recorder, or city judge, or judge of the general ses- ?Snt 
sions of the same city, for the purpose of examination. i^Jexlra^ 

illation. 

§ 891. If the magistrate be satisfied, from the confession vagrant, 
of the person so brought before him, or by competent tes- m)ifvict^ed. 
timony, that he is a vagrant, he must convict him, and must ^f^^^^/iJ.® 
make and sign, with his name of office, a certificate in sub- ^^^^' 
stantially the following form : 

" T certify that A. B., having been brought before me, 
charged with being a vagrant, I have duly examined the 
charge, and that upon his own confession in my presence, 
[or ^ upon the testimony of C. D.,' etc., naming the witnesses], 
by which it appears that he is a person [pursuing the 
description contained in the subdivision of section 887, 
which is appropriate to the case], I have adjudged that he 
is a vagrant. 

" Dated at the town [or city] of , the day of 

, 18 . . 

"E. F., 

" Justice of the peace of the town 

of ," [or as the case may be.l 
28 ^ ^ 
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c^rtwcate g 892. The magistrate must immediately cause the cer-i 
onto^n?uJ? tificate, which constitutes the record of conviction, to be^ 
tlfbem^d. filed in the office of the clerk of the county, and must by a; 
ment of warrant, sie^ned by him with his name of office, commit thei 

▼agrants. . . . 

vagrant, if not a notorious offender, and a proper object fori 
such relief, to the county poor-house if there be one, or to| 
the alms-house or poor-house of the city, village or town,| 
for not exceeding six months, at hard labor, or if the vagrant: 
be an improper person to be so committed, he must be com-| 
mitted for a like term, to the county jail, or in the city of j 
New York, to the city prison or penitentiary of that city. 

chiidreD § 893. If a child be found begging for alms, of soliciting] 
howdisj charity from door to door, or in a street, highway, or public i 
place in a city, village or town, a justice of the peace or 
police justice, on complaint and proof thereof, must com- 
mit the child to the county poor-hause or other place pro- 
vided for the support of the poor, to be kept, employed 
and instructed in useful labor, until discharged by the 
county superintendents of the poor, or in the city of New 
York, by the commissioners of charities and corrections, or 
bound out as an apprentice by them, as prescribed by 
special statutes. 

^ffi^^rs to § ^^^' ^* ^^ *^^ duty of every peace officer of the county, 
pureuVa** city, village or town, where a person described in the sev; 
^Sd,**^*" enth subdivision of section 887, is to aiTCSt and' take him 
him before bcfore a mafi^istratc mentioned in section 888, to be pro 

amagis- ^ *-' ' •*• 

trate. cccdcd agaiust as a vagrant. 

Private cit- § 895. A private citizen of the county may also, with- 
Mnjnay ^^^ warrant, exercise the powers conferred upon a peace 

without /v» 1 1 1 • Jr X 

warrant, officer by the last section. 

Peace § ^96. In the execution of the duties imposed by section 

?|^u1?e™*^ 894, the peace officer may command the aid of as many 
of persons male inhabitants of his county, city, village or town, as he 
aid him. j^^y think proper; and a citizen so commanded, may pro 
vide himself or be provided with, such means and weapons 
as the officer giving the command may designate. 
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■ § 897. A person commanded to aid the officer, as pre- Neglect or 
scribed in the last section,* and who without lawful cause ^^^^^t*^® 
refuses or neglects to do so, is guilty of a misdemeanor, and ^Ju^c'a 
is punishable by a fine not exceeding two hundred and ^taw^r. 
fifty dollars, or by imprisonment not exceeding one year, or '^»®"*- 
both. 

§ 898. A magistrate to whom complaint is made against Magistrate 
a person charged as a vagrant, as described in the seventh p;^*^« *^^^ 
subdivision of section 887, may, by a warrant, signed by {Jj^^ak e"'^' 
him with his name of office, depute an elector of the county perton^iis- 
to arrest and brine: the vacrrant before him, to answer the if his ' 

^ o o 7 ^ name be 

complaint; and if the name of the person complained of g^jt^JS^^"* 
be not known, he may be described in the warrant and in b2 uled.*^ 
all subsequent proceedings thereon, by a fictitious name. 



TITLE VII. 

OF PROCEEDINGS RESPECTING DISORDERLY PERSONS. 

Section 899. Who are disorderly persons. 

900- On complaint, warrant to be issued. 

901. On confession or proof that he is a disorderly person, security to 

be required. 

902. If security given, defendant to be discharged. If not, to be con- 

victed. Form of certificate, 
908. Certificate, to constitute record of conviction, and to be filed. 
Commitment thereon. 

904. Undertaking, when forfeited, 

905. How prosecuted, and proceeds how applied. 

906. When new security may be required, or defendant committed 

after recovery on undertaking. 

907. Defendant committed for not giving security, how discharged, 

908. Keeper of prison, to return list of disorderly persons committed 

to court of sessions. 

909. Examination of the case by the court. 

910. Court may discharge, or authorize, the binding out of disorderly 

person. 

911. Court may also commit him to prison. Nature and duration of 

imprisonment. 

912. Order to procure materials and implements, and to compel him 

to work. 

913. Expense of materials or implements, how paid for, and proceeds 

of labor, how disposed of. 
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Who are 

dfsorderiy 

penons. 



§ 899. The following are disorderly persons : 

1. Persons who actually abandon their wives or children, , 
without adequate support, or leave them in danger of 
becoming a burden upon the public, or who neglect to i 
provide for them according to their means ; 

2. Persons who threaten to run away, and leave their h 
wives or children a burden upon the public ; 

3. Persons pretending to tell fortunes, or where lost or 
stolen goods may be found ; 

4. Keepers of bawdy houses or houses for the resort of | 
prostitutes, drunkards, tipplers, gamesters, habitual crimi- | 
nals, or other disorderly persons ; ' ! 

5. Persons who have no visible profession or calling, by 
which to maintain themselves, but who do so, for the most 
part, by gaming ; 

6. Jugglers, common showmen and mountebanks, who 
exhibit or perform for profit puppet shows, wire or rope 
dancers, or other idle shows, acts or feats ; 

7. Persons who keep, in a public highway or place, an 
apparatus or device for the purpose of gaming, or who go 
about exhibiting tricks or gaming, therewith ; 

8. Persons who play, in a public highway or place, with 
cards, dice or any other apparatus or device for gaming ; 

9. Habitual criminals within the provisions of this Code. 

On com- § 900. Upon complaint on oath, to a justice of the peace 
be*™ued^ or policc justicc of a city, village or town, or to the mayor, 
* recorder, city judge or judge of the general sessions of a city, 
against a person, as being disorderly, the magistrate must 
issue a warrant, signed by him, with his name of office, 
requiring a peace officer to arrest the defendant, and bring 
him before the magistrate for examination. 

on^confea- § 901. If the magistrate be satisfied, from the confes- 
that he is sion of the defendant, or by competent testimony, that he 
fy^plreonr is a disorderly person, he may require that the person 
*^uired charged give security, by a written undertaking, with one 
or more sureties approved by the magistrate, to the follow- 
ing eflEect : 
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1. If lie be a person described in the first or second sub- 
division of section 899, that he will support his wife and 
children, and will indemnify the county, city, village or 
town, against their becoming, within one year, chargeable 
upon the public ; 

2. In all other cases, that he will be of good behavior for 
the space of one year ; ^ 

Or that the sureties will pay the sum mentioned in the 
undertaking, and which must be fixed by the magistrate. 

§ 902. If the undertaking be given, the defendant must ^^^^j. 
be discharged. But if not, the magistrate must convict to?e d^ 
him as a disorderly person, and must make and sign with i? n^ot tb 
his name of office, a certificate in substantially the follow- ^^i^^f 
ing form : certmcate. 

" I certify, that A. B., having been brought before me 
charged with being a disorderly person, I have duly exam- 
ined the charge, and that upon his own confession in my pres- 
ence, [or ^ upon the testimony of C. D.,' &c., naming the wit 
nesses], by which it appears that he is a [pursuing the de- 
scription contained in the subdivision of section 899, which 
is appropriate to the case], I have adjudged that he is a 
disorderly- person. 

^ Dated at the town [or * city '] of , the day of 

,18 

^^E. F., 

Justice of the peace of the town 

of ," [or as the case may be]. 

§ 903. The magistrate must immediately cause the certi- certmoate, 
ficate, which constitutes the record of conviction, to be filed ^^^Y^i 
in the office of the clerk of the county, and must, by a war- tk)nl and 
rant signed by him, with his name of office, commit the de- ^°g^^*^" 
fendant to the county jail, or in the city of New York, to ^^^''eo^- 
the city prison or penitentiary of that city, for not exceeding 
six months at hard labor, or until he give the security pre- 
scribed in section 901. 

§ 904. The undertaking mentioned in section 901 is for- JJ^^^^^'jJl^' 
feited, by the commission of any of the acts which consti- forfeited. 
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tute the person by whom it was ^ven a disorderly person, i 
and in the case of a person described in the seventh and j 
eighth subdivisions of section 899, by his playing or bet- i 
ting, at one time or sitting, for money or property exceed- 1 
ing the value of two dollars and fifty cents. I 

How^ro- g 905. When an undertaking is forfeited, it may be prose- i 
22^Tow cuted in the name of the county superintendents of the ) 
poor, or the overseers of the poor of the town, or in the 
city of New York, in the name of the corporation of that 
city, and the sum collected in the action must be paid into 
the county or city treasury, as the case may be, for the i 
benefit of the poor. 



applied. 



I 
I 

when^new § 906. Upou a rccovcry on the undertaking, the court i 
Squired, i^ which it is had may require from the defendant new ; 
Snt^com-^" security, in the manner provided in section 901, or if he | 
Ster re- fail to ffivc it, mav commit him in the manner provided in 

covery on ^ ° ^ •' ■'■ 

umiertak- gectlOU 903. 

Defendant § 907. A persou Committed as a disorderly person,^ on 
for not failuie to give security, may be discharged by any two 
how dfJ-' justices of the peace or police justices, in the county, upon , 

giving security, -as originally required, pursuant to section 

901. 



charged. 



Keeper of 8 908. The keeper of every prison to which disorderly 

prison, to i»t i /» 

return^ust persous may be committed, must return to the court or 

Boni^com- sessions of the county, on the first day of each term, a 

fow^of^ list of the persons so committed and then in his custody, 

with the nature of the offense of each, the name of the 

magistrate by whom he was committed, and the term of 

his imprisonment. 

Bxamina- 8 909. The court of sessions must thereupon inquire into 

tlonofthe ,*'. ^ ^ -, i <.nx 

thTcourt *^^ cu*cumstances of each case, and hear any proof that 
may be offered, and must examine the record of conviction, 
which is evidence of the facts contained in it, until dis* 
proved. 
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§ 910. The court may discharge a pervson^so committed ^jJihaSSf 
from imprisonment, either absolutely or upon his giving fz'e uie^°^' 
security as provided in section 901, or if he be a minor, oJt o?dis- 

1.1 . T /." 1 orderly 

may authorize the county superintendents or the pooi*, or person. 
the overseers of the poor of the town, or in the city of 
New York, commissioners of charities and corrections, to , 
bind him out in some lawful calling as a servant, apprentice, 
mariner or otherwise, until he be of age ; or if he be of age, 
to contract for his service with any person, as a laborer, 
servant, apprentice, mariner or otherwise, for not exceeding 
one year. The binding out or contract, pursuant to this sec- 
tion, has the same effect as the indenture of an apprentice, 
with his own consent and that of* his parents, and subjects 
I the person bound out or contracted, to the same control of 
his master and of the court of sessions of the county, as 
' if he were bound as an apprentice. 

§ 911. The court may also, in its discretion, order a per- ^i^^^SS- 
son convicted as a disorderly person, to be kept in the ^son!^ ^^ 
county jail, or, in the city of New York, in the city prison ^£f"f^jf^ 
or penitentiary of that city, for a term not exceeding six gj'en't"' 
months at hard labor. 

§ 912. If there be no means provided in the prison, for ^^^^^}^ 
employing the offender at hard labor, the court may direct ™nd1mpfe- 

.-ii' 1 n * 1 ^ * 1 1 i *i ments, and 

the keeper to lurnisn nim such employment as it may to compel 
specify, and for that pui-pose, to purchase materials and ^^rk. 
implements, not exceeding a prescribed value, and to com- 
pel the offender to perform the work allotted to him. The 
expenses incurred in carrying the order into effect, must be 
paid to the keeper by the county treasurer, upon the deliv- 
ery to him of the order of tlie court, and an account under 
the oath of the keeper, of the materials and implements fur- 
nished. 

§ 918. The keeper must sell the produce of the labor of SSedals''^ 
the offender, and must account for the cost of the materials meSi!®' 
or implements purchased, and for one-half of the surplus, ^f^^l^^ 
to the board of supervisors, and pay it into the county Sow di?- 

posed of. 
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treasuiy, and pay the other half of the surplus to tlie pern 
son by whom it was earned, on his discharge from impris-'i 
onment. He must also account to the court, when required,, 
for the materials or implements purchased, and for the dis- 
position of the proceeds of the labor of the offender. 



TITLE VIII. 

OF PBOCEEDINGS BESPECTHf G THE SUPPORT OF POOR PERSONS. 

Sbction 914. Who may be compelled to support poor relatives. 

915. Order to compel a person to support a poor relative, by whom and 

how applied for, to court of sessions. 

916. Court to hear the case, and make order of support. 

917. Support, when to be apportioned among different relatives. 

918. Order, to prescribe time during which support is to continue, or 

may be indefinite. When and how order may be varied. 

919. Costs, by whom to be paid, and how enforced. 

920. Action on the order, on failure to comply therewith. 

921. Parents leaving their children chargeable to the public, how 

proceeded against. 

922. Seizure of their property. Transfer thereof, when void. 

923. Warrant and seizure, when confirmed or discharged. Direction 

of the court thereon. 

924. Warrant, in what cases to be discharged. 

925. Sale of the property seized, and application of its proceeds. 

926. Powers of superintendents of poor. 

Who may 8 914. The father, mother and children, of sufficient 

be compel- *-' ... 

port poo?" ability, of a poor person who is insane, blind, old, lame, 
relatives, iu^potent or decrepid, so as to be unable by work to maintain 
himself, must at their own charge, relieve and maintain 
him in a manner to be approved by the overseers of the 
town where he is, or in the city of New York, by the com- 
missioners of charities and corrections. 

compel a § 915. If a relative of a poor person fail- to relieve and 

person to <^ ^ ^ ^x j. 

poSr?eia? maintain him, as provided in the last section, the overseers 
whom^and of the poor of the town where he is, or in the city of New 
pSSi^i&r, York, the commissioners of charities and corrections may 



to court 
of ses- 
sions. 



apply to the court of sessions of the county where the 
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jrelative dwells, for an order to compel such relief, upon at 
least ten days written notice, served personally, or by leav- 
ing it at the last place of residence of the person to whom 
it is directed, in case of his absence, with a person of 
isuitable age and discretion. 

! § 916. At the time appointed in the notice, the court gjjjjl^j^^ 
must proceed summarily to hear the allegations and proofs SSe m? 
of tlie parties, and must order such of the relatives of the sup^rt. 
poor person, mentioned in section 914, as were served with 
the notice and are of sufficient ability, to relieve and main- 
tain him, specifying in the order the sum to be paid weekly 
for bis support, and requiring it to be paid by the father, 
or if there be none, or if he be not of sufficient ability, 
then by the children, or if there be none, or if they be 
not of sufficient ability, then by the mother. 

§ 917. If it appear that any such relative is unable wholly ^^Jg^^^'b^j 
to maintain the poor person, but is able to contribute eS^amin^" 
toward his support, the court may direct two or more rel- reiati^Ss.. 
atives, of different degrees, to maintain him, prescribing 
the proportion which each must contribute for that purpose ; 
and if it appear that the relatives are not of sufficient ability 
wholly to maintain him, but are able to contribute some- 
thing, the court must direct the sum, in proportion to their 
ability, which they shall pay weekly for that purpose. 

§ 918. The order may specify the time during which the orders 
relatives must maintain the poor person, or during which f^^^'jj'JJh 
any of the sums directed by the court are to be paid, or tS^con"^ *^ 
it may be indefinite, or until the further order of the court. may^be*^fn- 

nxt p ' • definite. 

The court may from time to time vary the order, as circum- 25^^ "order 
stances may require, on the application either of any rela- wfed! 
tive affected by it, or of an officer on whose application the 
order was made, upon ten days' written notice. 

§ 919. The costs and expenses of the application must costs, by 
be ascertained by the court, and paid by the relatives anf *how 
against whom the order is made ; and the payment thereof, ^^^^^^^ 
and obedience to the order of maintenance, and to any order 
for the payment of money, may be enforced by attachment. 
29 
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^cMon^on § 920. If a relative, required by an order of the cool 
to compil t^ relieve or maintain a poor person^ neglect to do so in tj 
^^ * ' manner approved by the officers mentioned in section 91 
and neglect to pay to them weekly the sum prescribed b 
the court, the officers may maintain an action against th 
relative, and recover therein the sum prescribed by ti 
court, for every week the order has been disobeyed, to tl 
time of the recovery, with costs, for the use of the pool 
In the city of New York, the action must be in the nam 
of the corporation of that city. ' 

Parents sj 921. When the father, or the mother beinff a widoi 

dren " ^^ Hving Separate from ter husband, absconds from th 
to thlfpuif- children, or a husband from his w4fe, leaving any of then 

lie ho\^r ^"^ * 

proceeded chargeable or likely to become chargeable upon the public 
the officers mentioned in section 914 may apply toanytw( 
justices of the peace or police justices in the county ii 
which any real or personal property of the father, mothe^ 
or husband is situated, far a warrant to seize the same 
Upon due proof of the facts, the magistrate must issue! 
his warrant, authorizing the officers so applying to take 
and seize the property of the person so absconding. 

Seizure of g 922. The officers so applying may seize and take the 
S-raSlS?* property, wherever it may be found in the same county'; 
wheSvoid. and are vested with all the right and title thereto, which 
the person absconding then had. The sale or transfer of 
any personal property, left in the county from which he 
absconded, made after the issuing of the warrant, whether 
in payment of an antecedent debt or for a new considera- 
tion, is absolutely void. The officers must immediately 
make an inventory of the property seized by them, and 
return it, together with their proceedings, to the next court 
of sessions of the county where they reside, there to be 
filed. 

Warrant § 923. The court, upon inquiring into the circumstan- 

andselz- « , /» t T i 

SSniiTmed ^^^ ^^ ^^^ ^^^' ^^J couflrm or discharge the warrant and 
chawd. seizure ; and if it be confirmed, must, from time to time, 
ofThe*^'^ direct what part of the personal property must be sold, 

/ 
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pid. Low much of the proceeds of the sale, and of the rents ^^^^ 
iA profits of the real property, if any, are to be applied 
►ward the maintenance of the children or wife of the per- 
m absconding. 

§ 924. If the party against whom the warrant issued, J^^Ji^'J** 
3tiirn and support the wife or children so abandoned, or bS^ali"^ 
ive security satisfactory to any two Justices of the peace, ° *^^ * 
r police justices in the city, village or town, to the over- 
feers of the poor of the town, or in the city of New York, 
o the commissioners of charities and corrections, that the 
Irif e or children so abandoned shall not be chargeable to 
he town or county, then the warrant must be discharged 
^y an order of the magistrates, and the property taken by 
rirtue thereof restored to the party. 

§ 925. The officers must sell at public auction the prop- Sdieofth* 
^rty ordered to be sold, and receive the rents and profits of ^^^^^ j^^ 
the real property of the person absconding, and in thos^ fte pro^*^' 
cities, villages or towns which are required to support their ^^^^' 
own poor, the officers charged therewith must apply the 
same to the support of the wife or children so abandoned ; 
and for that purpose must draw on the county treasurer, 
or in the city of New York, upon the comptroller, for the 
proceeds as directed by special statutes. They must also 
account to the court of sessions of the county, for all money 
so received by them, and for the application thereof, from 
time to time, and may be compelled by that court to render 
that account at any time. 

§ 926. In those counties where all the poor are a charge Powers 
upon the county, the superintendents of the poor are vested uitlSSenti 
with the same powers, as are given by this title to the over- 
seers of the poor of a town, in respect to compelling rela- 
tives to maintain poor persons, and in respect to the seizure 
of the property of a parent absconding and abandoning 
his family ; and are entitled to the same remedies in their 
names, and must perform the duties required by this title, 
of overseers, and are subject to the same obligations and 
control 
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TITLE IX, 

t>F PBOCSEDINGS RESPEGTIKG MASTERS, APPBENTIOES AlTD SB 

VANT8. 

SacnON 907. Complaint against apprentice or servant, for absenting himsi 
* ■ or refusing to serve, or for a misdemeanor or ill behavior. 

928. Warrant, when complaint is made in the absence of the 

fendant. 

929. Warrant, by whom and how executed. 
980. Hearing the complaint, and committing or discharging* the d 

fendant. 

931. Complaint against the master, for cmeltj, mlsusage or viol 

tion of duty. 

932. Hearing the complaint, and dismissing it or discharging the s^ 

prentice or servant. 

933. Preceding sections, not applicable to apprentice with when 

money is received or agreed for. 
934 Complaint against master in such case, and direction thereon. 

935. If complaint not compromised, the master to be held to appei 

at sessions. 

936. Proceedings thereon and order of the court. 

937. Complaint by master against clerk or apprentice, where monej 

is paid or agreed for. Clerk or apprentice, when held to ad 
pear at sessions. . 

938. Proceedings thereon, and order of the court. % 

939. 940. Indenture or contract of service, how assigned on deatll 

of master. < 

Complaint § 927. If an apprentice or servant, lawfully bound tO; 
5J MFvant, service as prescribed by special statutes, willfully absent 
inj him"'' himself therefroni, without the leave of his master, or re- 
o^rrefuB- fusc to scrvc accordiug to his duty, or be guilty of any 
8ejve,^r misdemeanor or ill behavior, his master may make com- 
o?nf bS?*" plaint of the facts under oath, before a justice of the peace 
or police justice in the county, or before the mayor, re- 
corder or city judge of the city where he resides. 

Warrant. 8 928. If the complaiut be made in the absence of the 

when com- ^ -i-i/T i n i i ' /* • i 

mide la defendant, and the facts be proved to the satisfaction of 

sence^of the magistrate, he must issue a warrant, signed by him, 

fendant. with his name of oflS.ce, to a peace oflScer of the county or 

city, commanding him to arrest the defendant and bring 

him before the magistrate forthwith, or at a specified time 

and place, to answer the complaint. 
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§ 929. The peace officer must accordingly execute the J^*^^^'^ 
wrant, by arresting the defendant and taking him before Ixecut^d. 
le magistrate. 

§ 930. The magistrate must immediately, or at a time Hearing 

which he may, for good cause, adjourn the matter, pro- gommi^"^ 
led to hear the allegations and proofs of the parties, and if charging *" 
e complaint appear to be well founded, must commit the feSdant. 
rfendant to the county jail, or in the city of New York, 
► the city prison of that city, for not exceeding one month, 
I hard labor, where he must be confined in a room with no 
her person ; or may, by a certificate, signed by him with 
b name of office, discharge the defendant from the service 

his master, and the master from all obligations to the 

■endant. 



r 



I § 931. If a master be guilty of cruelty, misusage, refusal ai?J?^st*thl 

L / . . -. .-I . T . 1 . master, for 

E necessary provisions or clothing, or any other violation cruelty, 
^ duty toward his apprentice or servant, as prescribed by ^[J^^^f' ' 
becial statutes, or by the indenture or contract of service, ^^^^' 
he apprentice or servant may make complaint on oath, to 
ny of the magistrates mentioned in section 927, who must 
iinimon the defendant before him, at a specified time and 
(lace. 

§ 932. The magistrate must immediately, or at a time Hearing 

> which he may, for good cause, adjourn the matter, pro- SitmfgstSg 
Bed to hear the allegations and proofs of the parties, and chw^ng 

: the complaint be well founded, must, by a certificate prentKeor 
nder his hands, with his name of office, discharge the 
pprentice or servant from the service -of his master; or if 
ot, he must, by a similar certificate, dismiss the complaint, 

§ 933. The preceding sections of this title do not extend ^""^^j®^*"*^ 
[) an apprentice, whose master has received, or is entitled "abil^S"" 

• fi •j.ii* j.*j? apprentice 

> receive, a sum of money with him, as a compensation loi with 

is instruction. ^ojjyte 

or agreed 

§ 934. Where money is paid or agreed to be paid, or complaint 
binding out a clerk or apprentice, he may make the corr mMtHJ to 
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l^chcas^ plaint •mentioned in section 931, and the magistrate t( 

tion there- ^yjjQu^ {^ jg niade must examine it, as provided in sectioi 

932, and on such examination, may make such order ad 

direction between the parties, as the justice of the cssi 

may require. 

If com- 8 935, If, in the case mentioned in the last section, th< 

plaint not ^ > i • i i • i 

?8ed ^t^hf' coraplamt cannot be compromised, the magistrate must tak^ 
Sfhlld to a written undertaking from the master, for his appearand 
SeStSnsf at the next court of sessions of the county, in a sum, and 
with' sureties approved by him. 

Proceed- sj 936. Upou hearing the parties, the court may, by an 
de/oAhe" ^^^^^ entered upon the minutes, direct that the clerk or 
court. apprentice be discharged from service, and that the money 
paid or agreed for in binding him out, be refunded, if paid, 
to the person who advanced it, or his personal representa- 
tives, or if not paid, that it be discharged, and that any 
security given therefor be delivered up or canceled. 

Complaint 8 937. The master of a clerk or apprentice, where 

by master ^, ._ i»t*t« i 

^kora ^^^^^y IS psLia OT agreed tor on binding him out, may make; 
where^®' the complaiut mentioned in section 927, and the magis- 
paw ®Jr * trate to whom it is made must proceed the^'eupon, as pro 
a'^^ntice ^^^^^ ^^ sectious 928 to 930, both inclusive, and may 
t?appear discharge the complaint, or if in his opinion it be well 
seBs ons f^^jj^g^^ j^^j ^^-^q ^ written undertaking, in a sum and 

with sureties to be approved by him, for the appearance of 

the clerk or apprentice at the next court of sessions of the 

county. 

« 
ftoceed-^^ § 938. Upou hearing the parties, the court may proceed | 
dOTof'the" ^s provided in section 936, and may punish the clerk orj 

apprentice, by fine or imprisonment, or both, as for a im9»i 

demeanor. 



court. 



§ 989. Upon the death of a master to whom a persorf 



indenture 
or con- 

t^ce^how*^' has been bound to service, as clerk, apprentice or seiTant 

assi"n6(l ' a x •" 

2?mMter ^^ *^^ couuty Superintendents of the poor, or by the over* 
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jneers of the poor, or in the city of New York, by the com- 
jpaissioners of charities and corrections, the personal repre- 
lientatives of the master may, with the written consent of 
fche clerk, apprentice or servant, acknowledged before a 
justice of the peace or policfe justice, assign the indenture 
or contract of service to another, who thereby becomes 
vested with all the rights of the master.' 

§ 940. If, in the case mentioned in the last section, the u, 
written consent of the clerk, apprentice or servant be 
refused, the assignment may be made with the same effect, 
tinder an order of the court of sessions^ of the county, upon 
fourteen days' notice of the application therefor, to the ap- 
prentice, or to his parent or guardian, if there be any in 
the county. 



TITLE X. 

OF CRIMINAL STATISTICS. 

Section 941. District attorney to famish statement. 

942. Duty of clerk. 

943. Same. 

944. Same. 

945. Sheriff's report 
94t>. Same. 

947. Form of report. 

948. Consequence of neglect. 

949. Duty of secretary of state. 

§ 941. Within ten days after the adjournment of any District 
criminal court of record in this state, the district attorney to fumSh 
of the county in which the court shall be held, must fur- 
nish to the clerk of the court such a description of the 
offense committed by every person convicted of crime, 
abridged from the indictment, as would be sufficient to 
maintain the averments relating to such offense, or necessary 
to be made in an indictment for a second offense. 
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J>«tjof § 942. Within twenty days after the adjournment of 

any criminal court of record, the clerk thereof must trans^: 
mit to the office of the secretaiy of state such statement 
furnished by the district attorney, of all convictions had at 
such court. 

§ 943. Within twenty days after the adjournment of] 
any criminal court of record, the clerk thereof must also 
transmit to the office of the secretary of state a duly certi- i 
fied statement of the number of indictments tried at such 
court, specifying the number for each separate offense, the 
number on which convictions were had, and on which de- 
f endants were acquitted, and of indictments against persons 
who wer6 convicted on confession, and against persons 
who were discharged without trial. 

§ 944. On or before the fifth day of every month, the clerk 
of each county must transmit to the secretary of state copies 
of all certificates of convictions made by any court of spec- 
ial sessions, and required by law to be filed with such clerk, ! 
and which have been filed in the office of the county clerk 
during the previous month. 

8h«rir« § 945. A report must be made by the sheriff of every I 
county in which there is a city, on the first day of every | 
month to the secretary of state, of the number of persons 
convicted in city courts, courts of special sessions, and police 
courts during the preceding month. Such reports must 
specify the crimes, the whole number convicted, the sex, 
age, nativity, and whether married or single ; the degree of 
education, religious instruction, whether parents living or 
dead, temperate or intemperate, and whether before con- 
victed or not of any crime. 

flame. § 946. Within twenty days after the adjournment of 

any criminal court of record, the sheriff of the county in 
which such court shall be held, must report to the secre- 
tary of state, the name, occupation, age, sex, and native 
country of every person convicted at such court of any \ 



OF THE STATE OF NEW YORK. 233 

>ffense, and the degree of instruction which each person so 
5onvicted has received, and also such other items of infor- 
nation in relation to such convicts and their offenses, as . 

the secretary of state shall require. | 

§ 947. The report required by this title must be madeFonn^of 
in the form prescribed by the secretary of state. 



report. 



§ 948. For every neglect of magistrate, clerk, or sheriff conae- 
to comply with the requirements of this title, he forfeits neglect. 
the sum of fifty dollars, to be recovered in a civil action, in 
the name of the people of this state. 

§949. The secretary of state must cause this title to be Duty of 
, , , secretary 

published, with forms and instructions for the execution of «>' state. 
the duties therein prescribed, and to be distributed among 
the officers therein mentioned ; the expense of which must 
be paid by the treasurer, on the warrant of the comptroller. 
He must also annually report to the legislature, the results 
of the information obtained in pursuance of this title. 



TITLE XL 

MISCELLANEOUS PROVISIONS, RESPEOTINO SPECIAL PROCEEDINGS 
OF A CRIMINAL NATURE. 

ftBCTiON 950. Parties to a special proceeding, how designated. 

951. Provisions respecting entitling affidavits, applicable. 

952. Courts and magistrates to issue subpoenas, and punisb disobedi- 

ence of witnesses. 

§ 950. The party prosecuting a special proceeding of a Parties to 
criminal naWre, is designated in this Code as the com- f^^^^g®^ 
Wainant, and the adverse party as the defendant. designated 

\ S 951. The provisions of this Code, in respect to en- Provisions 

L., ,, ,, , , respectinflft 

ptling affidavits in a criminal action, are applicable to l^djlit^s, 
kpecial proceedings of a criminal nature. applicable. 

[ § 952. All courts and magistrates having before them and mVs- 
ipecial proceedings of a criminal nature, may issue sub- issue sut- 

* -t o 1 J poena8,and 

KBnas for witnesses, and punish their disobedience in the SSedlenoiT 
lame manner, as in criminal actions. ^^^^^ 

30 
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GENERAL PROVISIONS AND DEFINITIONS AP- 
PLICABLE TO THIS CODE. 



Section 953. AbatemeDt of nuisance. 

954. ^No part of this Code retroactiv^e, unless expressly so decl&red. 

955. Present tense includes future, &c 

956. Definition of " writing." ' 

957. Definition of " oath.*' 

938. Definition of •* signature." 

959. Definition of "magistrate.*' 

960. Definition of " peace oflScer." 

961. Definition of ** court of sessions." 

962. To what actions and proceedings this Code applies. 

963. When Code to take effect. 

Abate* § 953. Where a person is convicted of keeping or main- 

miisance. taining a public nuisance, and sentenced to punishment, the 
court may in its judgment, in addition to or in place of 
other punishment, direct that the nuisance be abated, and 
issue an order to the sheriff of the proper county to exe* 
cute the judgment as therein directed. 

No part of 8 954. No part of this Code is retroactive, unless ex- 

thiaOode -, ^ ^ 

tfveTSSless pressly so declared. 

expressly 

Glared. g 955. Uuless whcu otherwise provided, words used in 

fe^nll"* , this Code in the present tense, include the future as well as 
future, the present. Words used in the masculine gender compre- 
hend as well the feminine and neuter. The singular num- 
ber includes the plural, and the plural the singular. And 
the word " person " includes a corporation, as well as a nat- 
ural person. 

Definition § 956. The term " writing " includes printing. 

ing." 

Definition 8 957. The term " oath " includes an afBrmation. 

of "oath." «^ 
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§ 958. The term " signature " includes a mark, when Jj^Sjj*'*^" 
the person cannot write ; his name being written near it, *"^®" 
and thie mark being witnessed by a person who writes his 
; own name as a witness, except to an affidavit or deposition, 
or a paper executed before a judicial officer ; in which case 
the attestation of the officer is sufficient. 

j § 959. Unless when otherwise provided, the term Definition 
I " magistrate " signifies any one of the magistrates men- trate?^ * 
i tioned in section 147. 

i § 960. Unless ' when otherwise provided, the term Definition 

I ^ , , •■■ of '*peace 

■ *^ peace officer " signifies any one of the officers mentioned officer." 
; in section 154. 

1' § 961. The term "court of sessions" includes "the Definition 
I court of general sessions in the city and county of New opes;^ 
i York," wherever such inclusion does not conflict with other 
provisions of this Code. 

§ 962. This Code applies to criminal actions, and to all ^^?tJJ^f 
other proceedings in criminal cases which are herein pro- ceedi'n^ 
vided for, from the time when it takes effect ; but all such applies.® 
actions and proceedings, theretofore commenced, must be 
conducted in the same manner as if this Code had not been 
passed ; except that if in any local statute confined, by its 
terms, to a town or village or to a county or city other 
than the city and county of New York, any proceeding is 
prescribed, in addition to those prescribed by this Code and 
not inconsistent with it, the same shall remain unaffected 
by it. 

§ 963. This Code shall take effect on the first day of ^ben^ 
September, 1881. When construed in connection with other l^^^ 
statutes, it must be deemed to have been enacted on the 
fourth day of January, eighteen hundred and eighty-one, so 
that any statute enacted after that day is to have the same 
effect as if it had been enacted after this Code. 
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^ Sec. Page. 

Adjournment, court may make during absence of jury 431 106 

final, discharges jury 432 106 

Affidavits, application of provisions respecting, 951 333 

need not be entitled 683 167 

Albany, court of special sessions in 34 

Amendments to exceptions, when deemed assented to .' 461 113 

of indictment, when allowed 393 78 

Appeal substituted for writs of error and certiorari 615 139 

parties on, how designated 516 139 

when defendunt may bring to supreme court 517 139 

when people may bring to supreme court 518 139 

when lies from supreme court to court of appeals 519 139 

matter of right 530 139 

when must be brough^ .- 531 139 

how taken §§ 533, 533, 534,535 139,130 

by people does not stay judgment 536 130 

by defendant to supreme court, when stays judgment 537 130 

by defendant to court of appeals, when stays judgment 538 130 

stay on, not to be granted but on notice ', 539 130 

effect of 530,531 131 

clerk on, to transmit papers to. appellate court '. . 533 131 

dismissed, for irregularity 533 133 

for want of return 634 133 

argument of, how brought on , 535, 536 133 

notice to defendant's counsjel, when necessary 537 133 

papers by whom to be furnished, effect of failure to furnish 538 133 

proceedings on appellant's default 539 133 

number of counsel on argument 540 133 

defendant need not appear in person on 541 133 

judgment on. See Judgment. 

from courts of special sessions, judgment how reviewed 749 183 

when allowed 750 183 

how taken , 751 183 

how allowed 753 183 

discharge of defendant on undertaking 753 183 

undertaking to be filed 754 183 

delivery of affidavit and allowance 755 183 

return, when and how made 756 183 

compelling return 757 184 

further or amended return , 758 184 

by whom and how brought to argument 759 184 

when to be dismissed 760 184 

service of copy return on district attorney 761 184 

people cannot be defaulted on argument, but defendant may 763 184 

to be heard on return 763 184 

what judgment may be rendered on 764 184 

judgment to be entered in minutes 765 185 

order on judgment of affirmance 766 18."> 

order on judgment of reversal ' 767 185 
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Appeal — Continued . 

proceedings when new trial ordered 

proceedings to effectuate judgment, to be had in court of sessions, 

defendant may bring to supreme court ..,.•. 

judgment of supreme court on final 

proceedings to effectuate judgment of supreme court 772 

in bastardy proceedings, who may appeal and in what cases '"*'' 

how taken 

Apprentice. See Master. 

Arrest defined 

by whom to be made 

others to aid officer when required 

under warrant, when may be made 

how made .... , 

no unnecessary restraint allowed 

officer must state his authority ,. 

defendant fleeing, officer may use necessary means to arrest 

when officer may break doors, etc 175, 

by officer without* wan*ant — when allowed 

when officer may break doors, etc 

on suspicion of felony. 

when officer must state authority and cause 

peace officer may take before magistrate one arrested by by-stander, 

for crime committed in presence of magistrate 

by private person — when allowed 

person arresting must state cause 

must bring person arrested before magistrate or deliver hmi to peace 
officer 

defendant to be delivered into custody on, for felony 

Arraignment, where to be had 

when defendant's personal presence necessary on . j 

defendant to be brought into court when in custody, when personal 

presence necessary 

Arrest of judgment, motion for, defined 

motion for, on what founded 

court may make, without motion 

motion for, when and how made 

defendant to be discharged or held on 

Bench warrant, may issue on arraignment 

how and by whom may be issued 

form of, in felony 

in misdemeanors 

how to be indorsed on taking of bail ....... 

how served 

proceedings on, when defendant brought before magistrate of 
another county 

defendant on bail may be committed, or until he give increased bail, 

committal, how enforced 

defendant entitled to counsel on 

how made 

proceedings when defendant alleges that another is his true name, 

defendant to have time to answer 

how defendant may answer on 

may issue for arrest of bailed defendant on judgment 

may issue into one or more counties 

form of 

how served '. 

arrest on 

Bail, courts of sessions may let to § 39, sub. 

courts of oyer and terminer may let to 22 S 

who may take 550 136 

defined 551 136 
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Bail — Continued. Sec. Page. 

when not allowed 552 136 

before conviction, when allowed 553 136 

nature of, before conviction : 654 136 

after conviction, nature of 555 137 

on appeal, nature of . . ' 556 137 

who may admit to 557, 558 138 

when allowable by a magistrate 559 138 

when notice of application for, to be given 560 138 

form of order on application to court 561 139 

form of order on application to magistrate 562 139 

when subsequent application not to be made 563, 565 139 

effect of subsequent application for 564 139 

decision^ when final 566 139 

by whom taken 1 567 140 

how put in, and form of undeitaking 568 140 

qualifications of, — 569 140 

how to justify 570, 571, 572 141 

may be examined as to sufficiency 573, 574 141 

decision as to sufficiency — filing proceedings 575 141 

discharge of defendant on allowance of 576 143 

discharge of defendants on bail 576 142 

after indictment for misdemeanor, defendant to be taken before 

magistrate 578 142 

after indictment, taking, for bailable felony 580 143 

if dissallowed, defendant to be detained 577 142 

after indictment — how put in — form of undertaking 581 143 . 

Sections 569 to 577, inclusive, apply 582 143 

on appeal, wlio may admit to 58:3 144 

notice of application 5^^4 144 

qualifications of, and how put in 584 144 

forfeiture of, or deposit 59o ^ 146 

when and how discharged , 594 147 

to be enforced by action 595 147 

remission of 597 147 

application for remission, how made and granted - 598 147 

recommitment of defendant after bail, in what cases 599 148 

contents of order for 600 148 

defendant may be arrested in another county. ... 601 148 

recommitment — if order recite failure -of defendant for judgment 

on conviction he must be committed 602 149 

when may be taken on recommitment 603 149 

by whom taken 604 149 

form of 605 149 

qualifications of 606 150 

See Deposit; Infoiination. 

Bastard, definition of..- 838 202 

who liable for support of 839 202 

when likely to be born, application to inquire concerning, how 

made 840 202 

examination and warrant 841 203 

magistrate and defendant defined 842 203 

proceedings when warrant to be served in another county 843 203 

magistrate in another county, may take undertaking for support, 

or for appearance of defendant 844 203 

on giving undertaking, defendant to be discharged 845 204 

if undertaking not given, defendant to be taken before magistrate 

issuing warrant 846 204 

provision in case such magistrate k absent or unable to act 847 204 

magistrate to associate another and make inquiry concerning 

charge 848 204 

adjournment on security from defendant 849 204 

determination and order 850 203 
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Bastard — Continued. , Sec. Page, 
if defendant adjudged the father, to pay costs and give security 

for support of child and mother, or for appearance at sessions. . . 851 205 

on giving security, to be discharged ; otherwise committed 852 206 

defendant to be committed pending examination, unless he gives 

security 853 206 

proceeding when security given on arrest out of county 854 206 

examination and order in such case 855 206 

proceedings to compel mother to disclose name of father 856 206 

if mother has property, may be ordered to support 857 207 

if she does not comply, to be committed, o^ discharged on under- 
taking , 858 207 

magistrate may reduce amount ordered to be paid 859 207 

proceedings against absconding parents. 860 207 

papers to be transmitted ' 863 209 

court to hear evidence, testimony of deceased mother 864 209 

powers of court on 865 209 

when defendant to be discharged 866 210 

discharge of defendant in bastardy 866 210 

order of court on affirmance 867 210 

commitment on defendant on affirmance 868 210 

imdertaking on appeal, when forfeited 869 210 

when mother bound to appear 870 210 

when court may order mother to support 871 211 

proceedings against mother on such order 872 211 

costs on appeal, when awarded and how paid ; . . . 878, 874 211 

when order of filiation vacated, proceedings 875, 876 212 

court to inquire into circumstances of parent committed for sup- 
port 877 212 

parent unable to support, may be discharged 878 212 

notice and examination before discharge 879 212 

discharge to be granted only by court 880 213 

undertaking for support of bastard, when forfeited, how prose- 
cuted 881 213 

in whose name to be prosecuted, and action when maintainable, 

882, 886 214 

evidence and measure of damages 883 2U 

new action for subsequent breach 884 2U 

costs against plaintiff, how recovered, . . 885 214 

Brooklyn city court, jurisdiction 26 9 

how composed 27 9 

court of special sessions in. Jurisdiction •. 60 22 

Buffalo, superior court of, jurisdiction 28 10 

how composed 29 10 

terms 30 10 

Challenges, definition and divisions 

several defendants tried together, cannot sever 

to panel, defined 

how taken 

exception to 

if held sufficient, court may allow exception to be withdrawn 

if exception held sufHcient, court may permit amendment of 

denial, how made, and trial thereof , 

who may be examined on trial of 

if allowed, jury discharged 

if disallowed, jury impaneled 368 93 

to individual juror, when to be made 870, 371 93 

kinds of 370 93 

peremptory, defined . . 372 94 

uum'ber of peremptoiy 373 94 

for cause, defined 374 94 

general causes 375 94 
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ballenges — Continued. 

particular causes. 

' grounds of, for implied bias 

I grounds of, for actual bias 

exemption as ground of 

causes of, how stated 

: exceptions to, and denial thereof 

how tried, if desired 

jury challenged may be witness on » . . . . 

rules of evidence on 

order of taking by parties 

order of challenges , 

Certiorari, writ of, abolished 

ilty courts. See Courts. 

herk of court of impeachments 

oyer and terminer 4 

sessions 

special sessions in city and county of New York 

in city of Albany 

of court of special sessions in city and county of New York, term 
of office ' 

to enter reason of discharge of jury before verdict 

to record verdict , 

when to issue bench warrant * . , 

to transmit papers to appellate court 

must issue subpcenas for defendant 

Jode, application of 

when to take effect 

Jommission, when defendant may apply for 

defined ,' , . . , 

application for, on what founded 

application for, when made to court 

application for, how made out of court.. 

notice of application for 

order for, when granted 

trial to be stayed until return of 

interrogatories and notice of settlement 

cross-inteiTOgatories 

interrogatories, what may embrace 647, 648 

direction as to return of 

how executed 

copy of § 650 to be annexed to 

how returned by agent 652, 

filing of 

returned by mail, how disposed of 

on return, to be open for inspection, clerk to furnish copies 

See Witness. 
Compromise of crime, when may be allowed 

leave for, how obtained 

order for, bar to another prosecution • 

no public offense to be compromised 

Conditional examination. See Witness. 

Confession, when evidence and its effect 

5oroner, when to summon jury, number to be summoned 

jury to be sworn , 

may summon witnesses and surgeon 

witness may be compelled to attend, and punished for disobedience 

verdict of jury , 

testimony how taken and filed. . . •. 

when to deliver inquisition to magistrate 

when warrant to be issued 

form of warrant 

warrant, how executed 

31 
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'Coroner — Continued. 

proceedings before magistrate on defendant being brought before 
him 

clerk to furnish magistrate with copy inquisition 

to deliver property found on dead body to county treasurer 

county treasurer to convert into money and put to credit of county 

money, how and when paid to representatives of deceased 

to certify his accounts to supervisors , . 

when absent, in New York city, police oflScer to perform his duties 

compensation of 

Corporation, summons on information against 

form of summons against 

summons, how served on 

examination of charge against 

certificate of magistrate on depositions i. . . . 

when grand jury may proceed against 

appearance, plea and proceedings 

fine against, how collected 

Counsel, defendant entitled to 

Courts, divisions 

of cities 

city, of Brooklyn 

superior, of Buffalo 

mayor's, of Hudson 

recorder's, of Oswego 

recorder's, of Utica 

city, may send indictments to oyer and terminer 

city, continuance of term 

oyer and terminer, may send indictment to city 

of sessions may send indictments to oyer and terniiner or city 
court, when 

of oyer and terminer established in each county 

jurisdiction of , 

may grant new trials 

may let to bail 4 

how composed 

writ and process of, how tested 

clerks of 

of sessions, how composed 

when justice is disqualified, county judge designates ^ . . . 

disqualification of county judge, proceeding on 

when and where held 

order for holding terms, how published ; . . . . 

failure of county judge to designate term, proceeding on 

clerks of 

writ of process, how tested 

compensation of justice of 

of general sessions in the city and county of New York, continued, 

jurisdiction '. 

divisions 

parts, by whom held 

parts, when held, and duration 

accommodations for 

of special sessions out of New York city and Albany, jurisdiction, 

exclusive jurisdiction 

limitation of jurisdiction of 

of special sessions in Brooklyn, jurisdiction 

in Oswego, jurisdiction 

by whom held ;••••; 

in the city and county of New York, jurisdiction 

ofiScers of, how appointed ■, 

when held 

in city of Albany, jurisdiction 
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bmts — ^Continued. Sec. Page. 

by whom held.. 69 24 

inability of judge to hold 70 25 

attendants 71 25 

clerk of , 72 25 

when and where held 73 25 

police, jurisdiction 8'4 ,25 

police, election of justices of 75 26 

to take and file oath 76 26 

how to hold office 77 26 

compensation of 78 27 

charge to jury .... 420 103 

when to advise acquittal 410 102 

when to order view. 411 102 

when may discharge jury 400, 402 100 

when may discharge or detain defendant 403 101 

to admonish jury 415 103 

to decide questions of law 417, 419 103 

when may direct reconsideration of verdict. 447, 448 109 

when to commit defendant to insane asylum 454 111 

may arrest judgment without motion 468 114 

to appoint time for pronouncing judgment 471 116 

may inquire into circumstances of aggravation or mitigation 483 118 

/liminal action, definition of 5 2 

in what names prosecuted 6 2 

^f endant, in criminal action, who is 7 2 

entitled to counsel 8 3 

to speedy trial ... 8 3 

to produce witnesses 8 3 

not compellable to be witness 9 3 

not to be subjected to unnecessary restraint before conviction 10 3 

pemnrrer, grounds of 323 84 

how put in, and form 324 85 

when heard 325 85 

judgment on 326 85 

judgment for defendant on, bar, unless resubmission directed 327 85 

effect of judgment for defendant on, without resubmission 328 85 

proceedings on resubmission after judgment for defendant on 329 85 

proceedings on disallowance 330 85 

what grounds of demurrer can be availed of on general issue and 

in arrest 331 85 

peposit instead of bail, when and how made 586 144 

may be substituted for bail already given 587 145 

bail may be substituted for 588 145 

when to be applied to payment of fine 589 145 

forfeited, how disposed of 596 • 147 

Deposition on conditional examination, by whom, when and where 

filed 630 155 

when may be read in evidence . . 631 155 

when excluded from evidence 632 155 

objections to, on reading 633 155 

on commission, may be read in evidence ; what objections may be 

taken 657 160 

Discharge of jury before verdict, effect of. 430 106 

final adjournment of court effects 482 106 

when all of jury do not appear at verdict 433 107 

of defendant on verdict 452 110 

on arrest of judgment 470 115 

Dismissal for failure to indict ^ 667 164 

to bring to trial 668 164 

court may order continuance and release of defendant on bail, or 

his own recognizance 669 164 
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Dismissal — Continued. Sec. 

effect of 1 670 

of indictment, how made , < 671 

order for, when bar to another prosecution 678 

Disorderly persons, who are 899 

warrant to issue on complaint 900 

security to be required 901 

discharge or conviction ; form of certificate of conYiction 902 

certificate to be filed ; commitment 903 

undertaking', when forfeited , 904 

iiow prosecuted, and proceeds, how applied 905 

new security may be required 906 

discharge of person committed 907 

list of disorderly persons, keeper of prison to return 908 

examination by court 909 

court may discharge or bind out 910 

may Commit ; term of in^risonment 911 

materials and implements may be procured for labor. 912 

. expense of same, how defrayed - 913 

District attorney to attend and advise grand jury 263 

to have access to grand jury 264 

to attend inquiry concerning insanity of defendant sentenced to 

death 497 

Divisions of Code 2 

Election of police justices 75 

Errors and mistakes, when disregarded « • • . . 684 

Escape — arrester may pursue and retake 186 

m retaking, pursuer may break doors, etc 187 

Evidence, rules of 392 

on trial for treason 396, 397 

on trial for conspiracy 398 

conviction cannot be had on uncorroborated testimony of accom- 
plice 399 

of character of habitual criminal on subsequent trial 

Examination, magistrate must inform prisoner of charge, etc 

must allow prisoner time and opportunity to send for counsel 

on appearance of counsel, examination or bail 

adjournment 

on adjournment, prisoner committed or bailed 

form of commitment 

magistrate must read depositions to prisoner 

examination of witnesses 

magistrate must inform prisoner of his right to make a statement, 

must note prisoner's waiver of right 

statement, how taken 

prisoner's answers to be read to him 

statement, how authenticated 

prisoner's witnesses to be sworn and examined 

witnesses to be kept apart 

who may be excluded , ^ . . . 

testimony, how taken and authenticated 

depositions and statement, how and by whom kept 

defendant entitled to copies 

defendant, when and how to be discharged 

defendant, when and how to be committed 

form of order of commitment 

order for bail 

defendant to choose how to be tried 

form of commitment for bail 

commitment to be signed and delivered ,,., 

form of commitment 

magistrate may exact undertaking for appearance from witnesses. . 
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huunination — Continued. Sec. Page. 

may require security for appearance of witnesses 216 61 

^ch security may be required from infants and married women ... 317 61 

in default of such security, witnesses may be committed 218 61 

but if unable to give security, may be conditionally examined and 

discharged 219 62 

but not so of prosecutor or accomplice 220 62 

on discharge of prisoner, depositions and statements to be returned 221 62 

preliminary, waived by request for trial by court of special sessions 732 178 

kceptions when may be taken 455 111 

to be settled, signed and filed 456 112 . 

at trial, how taken 457 112 

' after trial, how settled 1 458, 459 112 

enlarging time for exceptions 460 112 

when deemed abandoned 461 112 

when deemed assented to 461 112 

Sxecution, on judgment, except of death, certified copy of judgment to 

be furnished officer 486 119 

commitment ^ 487 119 

of judgment of imprisonment, by whom and how executed 488 119 

duty of sheriff on , 489 120 

power of sheriff on 490 120 

F capital, warrant of 491 121 

I time of 492 121 

judge to transmit papers to goveijior 493 121 

I when day for, has passed, convict to be brought up on warrant. . . . 503 123 

\ court when to order 504 124 

\ to be by hanging 505 124 

I when to be inflicted 506 124 ' 

who to be present at 507 124 

sheriff to certify 508 125 

when to be inflicted by sheriff of adjoining county 509 125 

Pormer acquittal, what does not amount to 340 87 

what is 341 87 ' 

former conviction or acquittal, when bar 139, 140 44 

fugitives from justice to this state, to be delivered up on demand of 

governor •. 827 199 

magistrate to issue warrant 828 199 

proceedings for arrest and commitment 829 199 

when and for what time to be committed 830 199 

admission to bail 831 199 

district attorney to be notified 832 200 

district attorney to notify governor 833 200 

person arrested to be discharged unless arrested on governor's 

warrant 834 200 

magistrate to return proceedings ; proceedings thereon 835 200 

from justice from this state to another, accounts of persons procur- 
ing surrender of, how paid 836 200 

no public officer to receive compensation for procuring return of. . . 837 201 

General sessions, in the city and county of New York, court of 16 

Governor may require opinion of judges and, attorney-general on capi- 
tal sentence 494 121 

alone has power to reprieve 495 121 

duty concerning inquisition of insanity 499 122 

duty on inquisition of pregnancy of convict 502 123 

may grant reprieves, commutations and pardons 692 170 

may suspend execution for treason 693 170 

to communicate reprieves, commutations and pardons to legislature, 694 170 

may require report of case, how and from whom 695 171 

must file papers on application for reprieve, commutation or pardon, 698 171 
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Sec. 

Grand jury defined.. , , 223 

number and quorum 224 

for what courts and when to be drawn 225, 226 

order for drawing 227 

misdescription in order 228 

mode of selecting 229 

additional grand jurors, when to be summoned 230 

how selected 231,233 

how summoned 232 

summoning and compelling attendance 234 

new, when to be summoned 235 

proceedings when more than 23 attend 236 

challenge of individual grand juror 237 

when panel may be discharged : 238 

causes for individual challenge 239 

how taken and tried '. 240 

decision on 241 

effect of allowing 242 

when juror not to be present at trial of 242 

violation, a contempt 243 

foreman to be appointed 244 

oath to foreman • 245 

to other grand jurors 246, 247 

charge to ,^ 248 

retirement of 249 

clerk, appointment and duties 250 

discharge of 251 

power of 252 

foreman to administer oath to witnesses 253 

evidence receivable by 255, 256 

power to order evidence produced - 257 

degree of evidence to warrant indictment 258 

grand jurors must disclose crimes within their own knowledge ... 259 
to inquire as to prisoners not indicted, state of prisons and conduct 

of officers , 260 70 

to have access to prisons and records 261 70 

may ask advice of judge or district attorney 262 70 

to be alone during discussion and voting ... " 264 70 

to keep proceedings secret - 265 71 

members, when bound to* disclose testimony 266 71 

not to be questioned for conduct 267 71 

concurrence of twelve jurors necessaiy to indictment 268 72 

indictment to be indorsed 268 72 

transmission of depositions and statement, when no indictment 

found ' 269 72 

effect of . dismissal of charge 270 72 

names of witnesses to be indorsed on indictment. ... 271 72 

indictment, to be presented in court by foreman 272 72 

Impeachment, court for trial of 5 

power of 42 5 

how composed 13 5 

presiding judge 14 5 

clerks and officers 15 5 

seal 16 5 

time of holding. . . 17 6 

oath to members 18 6 

adjournment and sessions .... 19 6 

writ and process how signed 20 6 

compensation of officers 20 6 

articles of, must be delivered to president of senate 118 38 

copy of articles and notice to appear and answer, to be served 119 38 



INDEX; 247 

Impeachment — Continued. 

service of articles, how made 

proceedings on defendant's default 

defendant appearing, must answer or object 

form of objection or denial 

proceedings on objection or denial 

two-thirds vote necessary to conviction 

judgment on conviction, how pronounced 126 

adoption of resolution of conviction " "'^ 

* nature of judgment of conviction 

officer impeached, disqualified until acquittal 

of president of senate, proceedings on 

if offense criminal, prosecution not barred by 

Indictment, crimes must be prosecuted by 

when crimes not to be prosecuted by 

found in city court, may be sent to oyer and terminer 33, 34, 35 

in sessions, when sent to oyer and terminer or city court ^^>_^1 

how to be indorsed ^ 268, 

how to be presented 

when to be read to defendant 

when defendant to be furnished with copy . . , k 

defendant to have time to answer 

how defendant may answer ... 

may be set aside on motion 

when deemed found 

what crimes to be prosecuted by 

defined i 

first pleading on part of people 

what to contain 

form of 

fictitious name, discovery of true name 

must charge but one crime 

but crime may be charged in separate counts to have been committed 

by different means 

:• same acts constituting different crimes may be charged in different 

counts 

statement as to time of commission 

error as to person injured or intended to be injured, not material. . . 

construction of words in 

equivalents of statutory words 

when sufficient 

not invalidated by formal imperfections 

presumptions of law and matters of judicial notice need not be 

stated in 

pleading a judgment 

pleading a private statute 

requisites of, for libel 

for forgery of instrument destroyed or withheld, requisites of 

requisites of, for perjury or subornation 

against several, separate convictions or acquittals 

when amendment allowed 

course of trial after amendment of 

effect of verdict and judgment, after amendment of 

objections cognizable on motion, not to be raised in any other way, 

motion to set aside, when to be made 

if motion to set aside denied, defendant must immediately answer, 
if motion to set aside is granted, defendant is to be discharged, 

unless court directs re-submission 

if re-submission ordered, defendant to remain in custody or on bail, 
if re-submission ordered, new indictment must be found before 

next grand jury discharged 

order to set aside, no bar 



Sec. 


Page. 


120 


89 


121 


39. 


122 


39 


123 


89 


124 


89 


125 


89 


126 


^40 


127 


'40 


128 


40 


129 


40 


130 


40 


131 


40 


4 


2 


4 


2 


, 35 


11 


1,41 


14 


271 


72 


272 


72 


309 


81 


309 


81 


311 


82 


312 


82 


313 


82 


144 


45 


222 


62 


254 


69 


274 


73 


275 


73 


276 


74 


277 


75 


278 


75 


279 


75 


279 


75 


280 


75 


281 


75 


282 


75 


283 


75 


284 


75 


285 


76 


286 


76 


287 


76 


288 


77 


289 


77 


290 


77 


291 


77 


292 


77 


293 


78 


294 


78 


295 


78 


314 


82 


815 


83 


316 


83 


317 


83 


318 


83 


319 


83 


320 


88 



248 i^DEi. 

Sec 

Inf onnation defined. 145 

examination ou 148 

depositions, what to contain 149 

warrant of arrest, when may issue 150 

form of 151 

must contain name and description of defendant and statement 

of offense 152 

to whom directed 153, 155, 156 

who are peace officers 153 

indorsement on warrant to another county 157 

proceedings on warrant for felony 158 

proceedings on warrant for misdemeanor, bail 159 

proceedings on taking bail 160 

proceedings when bail not given 161 

on arrest, prisoner may be carried from county to county 162 

privileges and powers of officers when carrying prisoner through I 

other counties 163 40! 

proceedings when officer issuing warrant is unable to act. . .' 164 50] 

defendant to be taken before magistrate without delay 165 50; 

proceedings when prisoner taken before different magistrate from \ 

one issuing warrant 166 50i 

Inquisition of jury concerning insanity of convict 498 122 1 

sheriff |;o transmit to governor .* . . . 498 122 

of jury concerning pregnancy of convict 501 128 ] 

Insanity of defendant after capital sentence, when sheriff to inquire 

into 496 122\ 

when pleaded, commissioners to be appointed, their proceedings . . 658 161! 

if commission find defendant insane, proceedings on 659 161 1 

if defendant committed for, bail exonerated or deposit released.. . . 660 162 j 

detention of defendant for, proceedines on his becoming sane 661 162 

expenses of commitment for, how paid 662 162 

Intervention of public officers in general 29 ! 

to prevent crime, how made 82 29 

by others in aid and by command of public officers 83 29 

Issue of fact defined 354 90 

how tried 855 90 

Judge, presiding, to transmit papers to governor on capital sentence. . . 498 121 

Judgment, on special verdict 442 108 

time for pronouncing, to be appointed by court 471 116 

to pay fine 484 181 

roll, how made up 485 118 

time for pronouncing 472 n<> 

defendant's presence at 473 1 16 

defendant in custody, may be brought before court on 474 11 '3 

arraignment for 480 117 

cause that may be shown against ... 481 117 

if no cause shown against, to be pronounced 482 118 

court may inquire into circumstances of aggravation or mitigation 483 118 

on appeal 542, 543 133 ; 

of reversal without new trial discharges defendant 545 134 

of affirmance, proceedings on 546 134 

of appellate court, how entered and remitted 547 134 

Jurisdiction, local, of public offenses • 42 

leaving state to elude law 133 42 

when crime committed in two counties 134 43 

of crime committed on boundary of counties 135 43 

of crime committed on vessel 136 43 

of crime committed on railway train , 137 43 

in case of libel 138 43 

conviction or acquittal in another state or country 189 44 
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risdiction — Continued. 

conviction or acquittal in another county of this state 

of appellate court ceases on remittitur 

rors, for courts of sessions, order for drawing 

for courts of sessions, jurors, how drawn 

f , how formed 

who to be sworn as 

personal knowledge of juror, to be disclosed 

when may separate. ^ 

judges of fact 

judges of law and fact in libel 

bound to receive law from court 

may retire to deliberate » 

to have accommodations for deliberation 

-when to have food and lodging 

when may take papers 

may take their own notes, but no others 

may return into court for information 

"When to be discharged before agreement 

to be discharged if all do not appear at verdict 

when discharged without verdict, reason to be entered in minutes, 

w^hen. discharged before verdict, cause to be again tried 

may be polled '. 

to inquire concerning insanity of convict 

concerning pregnancy of convict 



\ Idmitation of time for prosecution for murder 

for prosecution for other crimes than murder. . . . . 
for prosecution, when defendant out of state . . . 
for prosecution, when indictment deemed found . 



t Magistrate defined 

designated 

I Masters, apprentices and servants: 

proceedings against apprentices or servants ... 

warrant in absence of defendant 

by whom and how executed 

hearing, commitment, discharge , 

complaint against master 

hearing and proceedings 

apprentice with w^hom money is received 

proceedings by apprentice with whom money is received 

when master to be held 

proceedings and order thereon .••••: 

complaint by master against apprentice where money is paid 

proceedings and order thereon 

indenture or contract, how assigned 939, 940 

New trial, defined «... 

when granted 

effect of granting 

when to be granted < 

application for, when to be made 

effect of order for 

courts of sessions may grant sub. 14 

courts of oyer and terminer may grant 

NoUe prosequi abolished 

New York city, general sessions in 

special sessions in 

' Nuisance, abatement 

32 
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Sec. Paga 

Oswego, recorder's court of; jurisdiction 81 11 

recorder's court of, how composed 32 11 

court of special sessions in; jurisdiction 61 23 

Outlawry, when application for, may be made 814 

on what proof application to be made 815 

order that defendant appear 816 

publication of order " 817 

judgment on appearance or default 818 

effect of judgment of 819 

filing judgment and transcripts 820 

judgment-roll, of what to consist 831 

appeal from judgment of 822 

appeal how taken, and proceedings on 823 

effect of reversal of judgment of 824 

judgment of, does not prevent arrest to receive judgment on con- 
viction 825 

no other proceeding allowed 826 

Pardon, notice of application for, to be given to district attorney ..... 696 

notice of application for, to be published 697 

Parties, how designated 950 

Peace, security to keep 

Pleading, forms of, in criminal actions, abolished 273 

defendant must demur or plead 321 

when demurrer and plea must be put in 322 

Pleas, different kinds of 332 86 ! 

how put in 333 86 ; 

form of 334 86 | 

of guilty, how put in. . . , 335 87 \ 

of insanity, how put in 336 87 ; 

of guilty, may be withdrawn 337 87 

of not guilty, what is denied by 338 87 

what may be given in evidence under 38V> 87 

not guilty, when defendant refuses to answer 342 87 

Police in cities and villages, organization and regulation 100 33 j 

how ordered to attend public meetings 101 33 

courts o . . . .\:. 25 ; 

out of New York city, charge must be read to defendant in. . . 699 173 \ 

plea, and how put in *i 700 173 

issue, how tried 701 173 

when defendant may demand jury 702 173 

jury, how summoned 703 173 

summoning jury and returning list 704 174 

depositing ballots for jury , 705 174 

drawing jury , 706 174 

challenge to jurors or jury 707 174 

talesmen, when and how ordered and summoned 708 174 

punishing officer for not returning list ; issuing new order .... 709 174 

jury, number, and how constituted 710 175 

oath of jurors o , 711 175 i 

trial, how conducted before jury 712 175 \ 

jury may decide in court or retire ; oath of officer in custody, 713 175 

delivery and entry of verdict 714 175 ] 

when juiy may be discharged without verdict 715 175 

if jury discharged before verdict, cause to be retried 716 175 i 

judgment on conviction o 717 176 

judgment for fine 718 176 

discharge of defendant on acquittal ; when prosecutor may be / I 

ordered to pay costs 719 176 

judgment against prosecutor for costs 730 176 

form of certificate of conviction 721 176 

form of certificate on plea of guilty 722 176 
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Police — Continued, 

certificate, when to be filed 

certificate, conclusive evidence 

judgment, by whom executed 

fine received before commitment, by whom received and how 

applied .* 

fine after commitment, to whom paid, and how applied 

proceedings on neglect to pay over, fine 

may issue subpoena for witnesses, and punish disobedience.. 

punishment of jurors for non-attendance '. 

no fees to jurors or witnesses 

defendant to continue in custody, or be committed, until bail or 

judgment 

form of commitment 

commitment, by whom executed 

defendant to be bailed 

bail, how and by whom taken 

form of undertaking for bail 

bail when forfeited, and action 

forfeiture, how and by whom remitted 

Police courts in New York city, how regulated 

when to try * 

if jury demanded court must proceed to examination 

trial is without jury 

clerk to issue subpoenas and enter proceedings 

fines before committal, how paid and accounted for 

other fines, how paid and disposed of 

no transcript of conviction requisite ; certified copy minutes, con- 
clusive evidence 

Police justices, election of 

to take and file oath 

how to hold office 

compensation 

Polling jury 

Poor persons — who may be compelled to support poor relatives 

order to compel such support 

court to hear case and make order 

support, when to be apportioned ; 

order, specifications of 

costs, by whom to be paid, and how enforced 

action on order 

parents having chargeable children, how proceeded against 

seizure and recovery of their property 

warrant and seizure, when confirmed or discharged 

warrant, when to be discharged 

sale and application of j)roperty seized 925 

superintendents of poor,, powers of ^'^'* 

Pregnancy of female convict, when sheriff to inquire concerning 

Property stolen or embezzled, disposal of 

when delivered to owner 686, 687, 688 

how disposed of, when not claimed 

taken from person arrested, to be receipted for. 

stolen or embezzled — duty of police clerks in city of New York, 

concerning 

Punishment, only on legal conviction 

Recorder of city may hold coiu-t of special sessions 

Bemoval of justices and clerks 

of cause, all former writs and proceedings for, abolished 

when may be had 344, 

application for, how made 

stay for, how obtained 

decision on application to be indorsed 
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Removal — Continued. Sec. Page. 

application denied, cannot be renewed before another judge 349 89 

violation of section 349, misdemeanor and contempt 350 89 

when ordered, pleadings and proceedings to be transmitted 351 89 

when ordered, proceedmgs for removal of defendant 352 90 

order for, to be filed 353 90 

Remitting punishment, when allowed 674 165 

Reprieves, commutations and pardons, governor may grant 692 170 

Resistance, by whom may be made 79 28 

when lawful. 80, 81 28, 29 

to process, when apprehended, sneriif may smnmon posse 102 34 

officer must certify names of resisters 103 34 

refusal to obey summons to posse, a misdemeanor 104 84 

governor may order out militia to overcome 105 34 

Restraint, unnecessary, before conviction, unlawful 10 3 

Retroaction of this Code 954 234 

Return to appellate court remains there 548 134 

Riots, prevention and suppression 34 

rioters to be commanded to disperse . . ' lOG 34 

not dispersing, to be arrested 107 35 

one refusing command to assist in dispersing rioters, to be deemed 

rioter 108 35 

refusal of magistrate to exercise authority, a misdemeanor 109 35 

rioters not dispersing, posse to be smnmoned and arrests made . . . , 110 35 

in case of, military may be ordered out Ill 35 

when military ordered out, bound to obey 112 35 

military ordered out, bound to obey orders of officer ordering. ... 113 36 

effort nmst be made to disperse rioters before attack by military. . . 114 36 

governor may declare county in insurrection when 115 36 

msurrection being declared, governor may order out militia 116 36 

governor may revoke proclamation of insurrection 117 36 

Search of person and premises of habitual criminal 514 127 

of person cliarged with felony, when ordered 813 196 

Search warrant, defined 791 1 91 

upon what grounds issued 792 192 

requisites of affidavit for 793 192 

depositions to be taken before issuing 794 192 

depositions, what to contain 795 192 

when magistrate to issue 796 192 

form of 797 193 

by whom served 798 193 

officer may break doors and windows to execute 799 193 

officer may break doors and windows to liberate himself or assistants 800 . 194 

when may be served at night, and direction therefor 801 194 

within what time must be executed and returned 802 194 

officer to receipt for property taken 803 194 

how magistrate to dispose of property taken 804 194 

officer to return warrant, and deliver inventory, to magistrate 805 194 

magistrate to deliver copy inventory, and to whom 806 195 

when magistrate to take testimony 807 195 

testimony, how taken and authenticated 808 195 

when property to be restored to person from whom taken 809 195 

depositions, warrant, return and inventory to be returned, ta what 

court and when 810 195 

maliciously procuring, is misdemeanor 811 195 

excess of authority by officer executing, is misdemeanor 812 195 

Second offenses. See Habitual Criminals. 

Second prosecution, no person subject to 9 3 

Security to keep peace, information 84 30 

examination 85 30 

warrant of arrest 86 30 

proceedings if charge controverted 87 31 

when defendant discharged 88 31 
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Security — ^Continued. 

when required .^.. .^., *....... 

effect of refusal to give ^ ....... w • 

discharge after committal 

undertaking, when transmitted 

when required for assault in presence of court 

, appearance of party undertaking , 

defendant discharged on non-appearatice of complainant 

proceedings on appearance of both parties 

undertaking, when broken 

I undertaking, liow prosecuted .. ^ ...•....•...•..•.....*.. . 

when not to be required. ,■ 

> Sefisions, courts of, general provisions 

divisions of ... ^ ^ . . . . 

out of New York, jurisdiction 

Sheriff — duty of, on inquisition of pregnancy of convict 501, 502 

to make certificate of execution 

of adjoining county, when to execute capital sentence 

Special sessions, courts 0J(. 

in city and county of Ne'v^ York^ 

. in city of Albany . 

Statistics, criminal — district attorney to furnish 

duty of clerk 942, 943, 

sheriffs report 945, 

report, form of 

consequence of neglect 

secretary of state, duty of 

Surrender — how bail liiay surrender defendant 

by whom, when, and where defendant may be arrested for 

before forfeiture, releases deposit .' 1 

Sul;»poena defined 

may be issued by magistrate on information 

district attorney may issue, for grand jury 

district attorney may issue, for people, for trial 

clerk must issue, for defendant 

form of , , 

to bring books and papers, form of 

by whom served 

how served 

courts and magistrates to issue, and punish disobedience to 

Title 

Term of city court, when extended 

Trial, defendant entitled to speedy 

appearance of defendant on 

, ^ter plea, defendant may have time to prepare for 

jury, how formed 

order of 

defendant presumed innocent 

reasonable doubt of guilt entitles to acquittal 

reasonable doubt as to degree, rule as to 

joint indictments, rule as to separate trials 

rules of evidence on 

defendant may testify — consequence of omission 

rule where testimony shows higher crime than that charged 400, 

when court may direct discharge 

proceedings when defendant discharged for want of jurisdiction. . 

403, 404, 405, 406, 

proceedings when defendant discharged because facts charged do 
not constitute a crime . . 408, 409 

when court may advise acquittal, and effect 

view of premises, when ordered 
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Trial — Continued. Sec. Page. 

view, duty of officer to jury, on 412 103 

effect of knowledge of juror as to facts in controversy 413 102 

jury, when permitted, to separate 414 102 

judge to admonish jurors not to converse together nor form an 

opiilion until submission 415 103 

if JMror becomes sick and disabled, new jury may be impaneled. . . 416 103 

court to decide questions of law 417 103 

in libel, jury may determine law and fact 418 103 

questions of law for court, subject to exception ; questions of fact 

for jury 419 103 

charge to jury 420 103 

jury may decide in court or retire 421 104 

defendant on bail, may be committed on 422 104 

Utica, recorder's court of, jurisdiction 31 11 

how composed 32 11 

Vagrants, who are 887 215 

proceedings before magistrate 888 216 

-child, how kept 889 217 

duty of peace officers ,. 890 217 

when to be convicted, form of certificate 891 217 

certificate to be filed ; commitment 892 218 

children begging, how disposed of - 893 218 

peace officers to arrest disguised persons 894 218 

private citizen may arrest disguised persons , 895 218 

peace officer may compel aid 896 218 

neglect or refusal to aid peace officer, a misd^eanor 897 219 

magistrate may depute elector to arrest disguised person 898 219 

Verdict, if all jurors do not appear at, rest to be discharged 433 107 

when defendant must be present at 434 107 

manner of taking 435 107 

may be general or special 436 107 

general, form of 437 107 

special, definition of 438 108 

special, how rendered 439 108 

special, requisites of • 440 108 

judgment on special 442 108 

special, when defective, new trial to be ordered 443 109 

when may be for specific degree 444 109 

when may be for commission of crime necessarily included in that 

charged 445 109 

on joint indictment, may be agreed upon as to some and not as to 

others 446 109 

when court may direct reconsideration 447, 448 109 

inf oiTQal, when judgment must be entered on 449 1 10 

jury may be polled 450 110 

to be recorded 451 110 

when defendant to be discharged or detained on 452 110 

proceedings on 453 1 10 

foiTa of, of acquittal for insanity 454 111 

acquittal for insanity, when court to commit defendant to asylum. . 454 111 

Warrant of arrest 86 30 

on information 152 46 

Warrant. See Bench Warrant. 

Witnesses, defendant entitled to produce 8 3 

defendant not compellable to be 9 3 

compensation of 394 99 

Witness, when and how paid for expenses of attendance 616, 617 152 

out of county, how compelled to attend 618 152 
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! Witness — Continued. 

how punished for disobedience of subpoena 

may be examined conditionally, for defendant 

conditional examination, when may be had 

what application for, must show 

application for, when made to court . -. 

I application for, how made out of court 

I order for, when granted and what to contain 

1 before whom taken , . . \ 

if district attorney served with copy order and fails to appear, must 
proceed .....; 

when not to proceed 

testimony, how authenticated 

attendance, how enforced 

disobedience to attend or testify, how punished 

out of state, when may be examined for defendant 

Words, construction of 955-961 .234, 235 

Writs of error abolished 515 129 
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